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BRIEF IN SUPPORT
INTRODUCTION ‘

This appeal concerns a tyi)e of air pollution permit known as a “permit to install.” In this
case, DEQ issued a permit to mstall that raises the limits on how much pollution Severstal is allowed |
_ to emit lnto the air that Appeilants members and their faxmhes breathe. This appeal covers several |

compiex issues, but may be disposed of on one narrow issue: "when DEQ issned this permlt, it
applied the air pollution regulations that were in effect in 2007, rather than current regulations. This
decision relieved Severstal of having to comply with modern stﬁndards that — in-all iikelihood -
would have, rﬁqulred it to install addxtlonal pollution control eqmpment

. No Michigan statute or admlmstratlve rule allows the use of anything other than current law
‘when reviewing a permxt to install apphcatlon Moreover the U.S. Ninth Circuit Court of Appeals

* recently held that the Clean Air Act does not allow ad hoc grandfathering of penmts The Ninth
- Circuit :r_nade'ciea: 'what should always have been obvious: if an agency is not going to apply current
* law, that approach must be authorized by a statute or rule, Becguse 10 statute or rule authorized

“DEQ to apply old law in this case, the agency’.s decision is mﬁnifestly reversible.

COURT RULES AUTHORIZING THls MOTION - _

This appeal is generally govemed by MCR? 119 or MCR 7. 123, Both ruies state in sub- -
sectwn (A): *Unless tlus rule provides otherwise, MCR 7 101 through 7.115 apply " MCR 7 110  ‘
isin that range, and 50 apphes to Circuit Court appeals It states:

Motion practice in a circuit court appeal is governed by MCR 2.1 19

Motions may include special motions identified in MCR: 7:211(C):
Absent good cause, the court shall decide motions within 28 days
after the heanng date '

~ Oneofthe spe_cial motions identified in MCR 7.211(C) is a motion for peremptory reversal.
. MCR 7;21 1(C)(4) allows an appellant to file such a motion when the “error is so manifest that an

immediate reversal should bé gr_antéd.’_’_



nonattmnment for sulfur dioxide, or “SOI :

STATEMENT OF FACTS
Severstal owned a steel mill in Dearbom, whlch it recently sold to AK Steel. The steel mill
is a major source of air pollution. DEQ regulates the steel mill under Part 55 of the Natural
| Resomcés and-'Enviromnc_ntal Prétecﬁdn Act (NREPA)‘ and the Part 55 air pollution control rules.?
* Under Part 55, DEQ is authorized to issue two types of permits: permits to install and operating
permits.’ | | '
_ DEQ has also been authorlzed by the Us. Env1ronmental Protectlon Agency (EPA) to
_adnnmster the Clean Air Act.? To do so, DEQ’s ruies must be at least as strmgent as the Clean Air
Act and federal rules.’ Under the{Clean Air Act, EPA establishes “national ambient air quality |
standards” (NAAQS) NA’AQS define the maximum permi.s_sible arﬁou;lts of ce;rté.in polEut.ants in |
the ambient air, in 6rder to ﬁrbtect publip health and welfare.® Areas where the air is within thése
hmlts are dési gnated “attainment.” Areas where air pqllutién exceeds these standards are désignated
-“r;oﬂa&ainment.” Permit requirements for nonattainment aréas are much stricter than for attainment
areas—a fact that is important in this case and discussed further beléw. ,
“The part of Wﬁyne County in which Severstal and Appellants are located is designated -
¥ Sulfur dioxide is an amd gas that exacerbates :
' resplratory ﬁiness, and forms fine pa:tlcles that cause emphysema and heart disease.® Severstal is
- -amajorsource of“SO2 - ermttmg hundreds and perhaps thousands of_t_ons .pez_' year.? Seya_rstal also
emits hundreds oftons of particula’tes, thoﬁsands of tons of carbon monoxide, and toxic 'métals such

as lead, mercury, and manganese.'®

! MCL 324, 5501 ef seq.

—2Mich-Admin Code R-336.1101 et seq.
3MCL 324.5503(b); Mich Admin Code R 336 1201 et seq.

* 42 USC 7401 ef seq.
%42 USC 7410(k)(1)(A); see also 40 CFR § 51, 166 (state implementation plans for PSD must be

“more stringent, or at least as stringent,” as federal PSD regulations). )
542 USC 7409(b)(1).
; 7{? Fed Reg 47191 (Aug 5, 2013)

I
9 Permit to Install No.182-05C, found in the Administrative Record, Permit File, Document No, 432.
(References to the Administrative Record will henceforth be abbreviated “AR [File Name] No.

ocument Number]”).

® AR Public Comments No. 56, Table 1, pages 12-13; AR Penmt No 433 (Apphcatxon Summary,

Tables 2-1 and 2-2).



. most egregious facility in the state.

- People in neighborhoods near Severstal breathe the most polluted air in Michigan." Tono -

___ one’s surprise, they suffer disproportionately from diseases ,.associa'tedjwith air pollution.” The
Miehigan Department of Community Health stated-that locai asthma rates warrant “in}mediate
attentlon »1 Severstal is a chrome woiator of its permits, and in the words of DEQ “by far the
nl4

. The hlstory of ﬂus penmt begins in 2006, when DEQ 1ssued a pnor perrmt to install to
Severstal for plant upgrades That penmt was amended once in 2006, and again in 2007, to modlfy

equlpment Or processes. In2008 and 2009 Severstal performed “stack tests” reqmred by the perimt »

| 1o measure the pollutlon it was emitting. The results showed that some of Severstal’s emissions

o exceeded the hn:uts inits pemut.“3 DBQ 1ssued a v1olatloo notlce to Severstal on the basis of these

.‘ stack tests. 18
Mtchlgan Air Pollution Control Rule 201 provides that DEQ may revoke a permit to mstall
~and require a new appheanon to be submltted if “ewdence indicates that the. process or process

equipment is not performing in accordance w1th the terms and conditions of the pernut to install.”"’

-Thls is exactly what the stack tests showed was happening. Yet DEQ chose not totake the aotlon '

outhned in xts rules. Instead, Severstal proposed to “comply” by increasing the emission limits,

o rather than mstallmg equipment to better control the poilu‘oon DEQ agreed_ to that plan — even

though it was not outlined anywhere in Part 55 or the rules. What ensued was a tangled process of

clandestine negotiations; more stack te'stin‘g; more violations; DEQ asserting that it must deny the |

apphcatlon, intervention by the Michigan Economic Development Corporatlon (MEDC) and DEQ

- reversing its position on key i issues.’

T AR Pubho Comments No. 46, pages 3-5; AR Sup Eemental 210REV.,

12 AR Public Comments No. 54 (ACCESS Heaith Journal Fall 2013).

¥ AR Public Comments No. 46, pages 4-5.

* AR Permit No. 260, page 2.

5 AR Permit No. 433, page 4.

' This violation notice is a subject of the adm1mstrat1ve record order.

" Mich Admin Code R 336.1201(8) (Ex 1).

'8 AR Permit Nos. 007 and 012,

¥ See the chronology included at pages 1-15 of AR Public Comments No. 56 and the related
exhibits.



Oneof the key issues discussed during the he_gotiéti_oﬁs was which set of regulations would
: apply to the .permit. Sever‘stal wanted to apply the regulations in effect during 2006 and 2007, raiher
| .'than current 'r@guléﬁons. In 2012, Severstal outlined the benefits of this '_appfoach in a
“ “Grandfathering Analysis,” Which MEDC asked Severstal’s counsel to prepare. 2 The main benefits
of grandfathefing were: | | | | , | o |
. 'Gra}ldfafherin‘g‘ would allow Sevérstal to ignore rules for several pollutants that have
been rersed _éin'ce 2007. These include new requiremeﬁts for greenhous.e gases,

- nitrogcri oxid_es; and fine particulate matter.?' | o }

~ *  Grandfathering would help Severstal to avoid new requirements for sulfur dioxide.

At that time, the aréja was expected to berdesig_nated 'nonattainménf for sulfur

| dioxide, wﬁich'occurred in 2013.- As a result, facilities that emit SO2 are fequired to
install state-of-the-art pollution control equipment to meet a standard called the

| .“lowest ach‘ievabl_é emission rate” (LAER), and to séék “offsets” to its emissions

:frohi other p’ollutc;:rs.é2 VEVélul before the nonattainmeﬁt designation, Severstzﬂ:

'érec_égﬁi_zéd‘it- could. not obtain a,peﬁnif to emit sulfur .dioxic.i‘e without meé_ting |
| LAER, beca'usé the SO, cbncent;ation m the air was 'alfeady too high. |

e | Grandfaithering.wouldfumthe increase in_aliowéd emissions into a.“de'crcase.”- This

was becaﬁser in fe_viewing the application, DEQ._wouId not .__cornpare the emissions

| : allb‘wed by the e_xisting }ﬁennit to those alIowe& by the new .pt:'rm'it..' Instead, DEQ

:‘ ~ would compare the plant’s emissions prior to the 2007 permit ~ before ﬁoﬂut,icm .

control equipnient_was installed — to the emissions allowed by the new permit® '

-

' Ex 2, Severstal’s Grandfathering Analysis, pages 5-6. This document appears several places in
the Administrative Record. Itis not confidential. _ '
21 Ex 2, Severstal’s Grandfathering Analysis, pages 5-6. :

2 Ex 2, Severstal’s Grandfathering Analysis, page 6. ' ,

# At the time -of the Grandfathering Analysis, Wayne County was in nonattainment for fine
particulates (PM, ;). Because SO, is a “precursor” to PM, ;, DEQ was required to apply stringent
nonattainment standards to SO, emissions in PM, ; areas, even though the area was not yet in
‘nonattainment for SO,. 73 Fed Reg 28321 (May 15, 2008). _

¥ See AR Permit No. 408, Fact Sheet, Table 5.
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Turoing an increase into a decrease avoided several rulés that could have required
 Severstal to install new pollution control equipment |

) DEQ and Severstal did not dlsagree about whether to apply grandfathenng, but they

. disagreed about how to apply it. Discussions at meetlngs organized by MEDC reﬂect that the

 parties’ primary concern was about “lltlgataon nsk" and “a 3" party lawsult due to not followmg '
certain rules governing permlts to mstail % Aﬂer years of negotratlon, DEQ mformed the public
- about the proposed emissions mcreases for the firsttime in February 2014, DEQ stated in the public
mformatton documents that it Woulcl apply regulatory grandfathenng to the permit:

[A]ny revisions that occurred to preconstruction NSR permitting

regulauons ... that occwrred after the date the unit eommenced
constmetlon . are not apphcable to this permitting’ action,”

DEQ also stated that Severstal’s sulfur dioxide emissions should “be evaluated as if the area were '

still in attainment,” instead of under its actual, nonattamment status,®

Appellants objected to grendfathering in:thei‘r written comtnehts.zé‘ EPA also objeeted to
grandfathering in its comments on the new permit, EPA wrote that DEQ must “take[] ihto account
current technology and requirements v a:ad that “underlying applicable requirements’-’ for sulfur
dlDdeB nonattamment areas should be followed 0 | |

In its Tesponse to comments, DEQ smd it would not apply current law to the new perrmt -
= even-though it mcreased emlsswns -l)ecause Severstal was not installing new equq:m:;ent.31 DEQ’s

Air Quality D1v1s10n Chief told EPA, in essence, totake a hlke. | -

‘ . I got a call from George Czermak [of EPA] today concemmg the
o 'pending decision on the Severstal permit. Specifically the issue is

“how we will treat SO, in the permit and the EPA comment. I told
George that since we were repermitting the source that we were

- -—going-back-to the-attainment-status. of the-original .permit-and-the—— - - -
[Record of Decision] would reflect this ... .

2> AR Public Comments No. 056, pages 19-20. =

* AR Miscellaneous No. 021, (09 -14-12 meeting notes).

” AR Permit No. 408, Fact Sheet page 2. “NSR” means “new source teview.”

# AR Permit No. 432, page 131 (DEQ Response to Comments, page 28).

3 AR Public Comments.No. 056, pages 17-43,

3 Fx 8, AR Public Comments No. 042, page 2.

3l Ex 3, excerpt from AR Permit No. 432, Response to Comments, page 26 (PDF page 129).
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George said he wanted to give me a heads up that we may be at odds
~on this issue. This may be somethmg we have to deal with in the
| near future.” _ _
DEQ issued the p_er_r_mt_c:n May_'12_, 2014.% Severstal and DEQ will-undoti_btedly repeat to
this Court one of their main talkmg poiﬁtS' that the Iirnité in the new permit are not really increases,
but instead reflect the facxhty s actual pollutlon as measured by the stack tests. # That is false. |
While the process was trlggered by the stack tests the new penmt raises emlssmns limits far beyond
 the emissions documented by the testing,* This is because Severstal did the stack testing at Tow
stee]l production levels, due tb the economic recession in 2008 and 2009, The new ﬁer.mit‘ is based
on higher assumed production levels, allowing more pollution than was évelj measured in the stack
tests. | IR |
'STA.ND.ARD OF REVIEW. |
~ The standard of review for this appeal is “whether the action of the agency was authorized
by law.”® DEQ’s decision “waé not authorized by law if it violated a statute or constitution,
exceeded the agency’s statutory authority or jurisdiction, materially pr_ejudiéed a party as the result
of unlawful prdcedures, or was arbitrary and capricious,””’ The -C(.)_urt'revie_ws these_que’stioﬁs de

“novo.®

e Ex 4, AR Misc. No. 76 (05-07-14 Hellmg email). '
¥ AR Suppiemental No. 432REV (Permit to Install No. 182- OSC)
* AR Supplemental No. 60a (DEQ Talking Points).
¥ AR Pemnt No. 433 (Application Summary, Tables 2-1, 2-2); AR Permit No. 408 (Public
. Participation Documents, Tables 1, 2, 3).
% Natural Res Defense Council v Dep t of Envt’l Quality (“NRDC™), 300 Mich App 79, 87; 832
NW2d 288 (2013); see also MCL 600.631; Const. 1963 art. 6, § 28.
7 NRDC, 300 Mich App at 87-88.
% Id at 88.



" ARGUMENT N |
I - NO STATUTE OR REGULATION AUTHORIZED DEQ TO ISSUE A

. PERMITTOINSTALL THAT DIDNOT MEET CURRENT AIR POLLUTION
REQUIREMENTS. -

~A. Part 55 and the Mlclngan air poliution control rules
' require DEQ to apply current law.

An agency’s authority i is limited to the powers granted by statute.* An agency possesses
only the adtheﬁty: itis granted by “clear and enmis_takabl_e langusge, since a doubtful 'polwer. does
-V_z'ndt exist.™" Mo_rem"fer, “ﬁd_wers speciﬁcaliy conferred. on an agency cannot be extended by ©
infer’énce..”‘” There_fore, “[t]he extent of the ad’dmﬁty of the people’s public agents is measured by
| the statute dom which they derive their rauthof)ity_', not ;.by their own acts -and assﬂmpﬁon. of
: au'thc')_ri‘_t'y.”“2 E'quziily imperfant, WIien an agency issues administrative rules, it is bound by'.t.hose. D

nﬂes D , : : ) _ ,
| Both Part 55 and the chhlgan rules state that a perrmt to mstall must meet all apphcable
reqmremeuts of the law. The statute says '

. The department may do 1 o_r more.of the fol_lo\#ving: M
_ (B) Iesue perrmts for the construction and operetlon of sources,
processes, and process equipment, subject to enforceable emission
limitations and standards and other conditions reasonably necessary

to assure compliance with all applicable requlrements of this part,
rules promulgated under ﬂ‘llS nart and the clean air act. ¥ :

In stating that permlts must assure comphance with all apphcabie state and federal
rreqmrements the statute has a few. specific exceptions that are mstructlve There is a discrete

“grandfathering” prov1smn from certam setbaek reqmrements for munlclpal sohd waste mcmerators |

¥ Inre Detrmt Edtson C’o 296 Mich App 101, 109- 10 817 NW2d 630 (2012)

40 Herrlcszstlerarvazbmry of Mich,293 Mmh App 571, 582, quoting Mason County Research
Council v Mason County, 343 Mich 313, 326-27; 72 NW 2d 292 (1955).

1 Id at 582-83.

*2 Mick Educ Ass’n v Sec’y of State, 489 MlCh 194, 225-26; 801 Nw2d 35 (201 I)

4 Kassab v Acho, 150 Mich App 104, 112; 388 NW2d 263 (1986), Micuv City of Warren, 147 Mlch
App 573, 584; 382 NW2d 823 (1985). .

“y MCL 324.5503 (emphasw added)



that existed before 1993.° Car .fcn'ies. gndhistoric_trains' are exempt altogether.*® And there is a
formal variance process for hardship cases.’ 7 o | |
These provisions show that “if the Michigan Legislature had wanted to” authorize |
: grandfathering or similar waivers of reqﬁirementé, “it could and would have made_ its intenti_dn
clear.”™ But Part 55 auth_orizés no other exceptions to relieve an air polluter from having to meet
~ all applicable requireménts,when it_.seeké épexmit - by grandfathering or otherwise. There is no
ekcéﬁtion for a pollution so_ﬁrce that wishes to update a permit to instaﬂ it received in the past; or -
a source that applied for a‘n_ew permit because its emissions violélte an eﬁsﬁng permit. The statute’
simply says that permits must assure compliance with all ai)plicable requirements. |
. The same is true of the rules. Permits to install are governed by DEQ R_ﬁles 201 through
2507.‘49 Rule 201 stafes that “A penhit to install rﬁay be approvéd subject to any condition, sj:neciﬁed S
in writiﬁg, that is reasoﬁably necessary to assure compliance with all applicable requirements,”"
A'gé_ih, there is no exéept’ion to the obligation to coinpiy with all applicable requirements, and 'ﬁo
: prov‘ision that aﬁthorizes grandfathering. -
- Thatis 'no(t.all.'_ Ano{héf of the“permi:t té install rules; Rule 207, étates:
(1) The department shall deny an application for apérrmt toinstall if,
in the judgment of the department any of the followmg conditions
. _ex15t ' ; _
(c) The equlpment for which. the permlt is sought will violate the

. applicable requirements of the clean air act, as amended 42 U.S.C.
- §7401 et-seq., including any of the following:

, (m) The requirements of preventlon of significant deterioration of air |
 quality ...

(iv) The reqmrements of nonattainment new source review...”"

“Prevention of significant deterioration” and “nonattainment new source review” are the same

requirements‘DEQ referred to in the public information document discussed in the Statement of

% MCL 324.5502(2)..
MCL 324.5513.
TMCL 324.5535-5538.
8 In re Detroit Edison Co, 296 Mich App 101, 110; 817 NW2d 630 (2012).
4 Mich Admin Code R 336.1201-1207, attached as Ex 1
3 Mich Admin Code R 336.1201(3) (emphasus added).
5 Mich Admin Code R 336.1207(1)(c) (cmphasis added),
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Facts, where the agency stated it would not apply regulatory changes that have occurred since
2007.” | EEE " '
Rule 207 also states that DEQ shall deny an application for a permit to mstall if “Operatlon '
of the equipment for whlch the permit is sought mll interfere with the attainment or maintenance
of the air qﬁality standard for ’a:ny air contaminant.”® Severstal asserted in its Grandfathering
’ An'alysis,that it could not meet this réé;uirement for sulfur dioxide without installiﬁg new p.ollution

~ control equipment. Severstal asserted that “A demonstration of compliance'with the new 1 “hour SO,

NAAQS would be reqmred » and that it could not meet the standard w1thout making 1nvestments - |

. to meet the sn'mgent LAER control standard: -

. since ambient air: momtormg data in Southeast chhlgan for SO,
currentlv exceeds the SO, NAAQS, a cumulative air guality impact
~analysis to demonstrate that the source’s emissions, when combined
. with the backpround SO, concentration, do not exceed the NAAQ )S-

does not appear-to be possible. As a result, since the project related
. emissions changes associated with this new permitting action could
“not be'modeled below significant impact levels, (i.e., those levels
below which by definition the project does not cause or - contribute to
a violation), without the installation of LAER type controls, thenan .
application that mcluded a comphant air quahty nnpacts analyms :
: would not be possﬂ)le :

The Umted States Supreme Court has held that Lmless a statute or rule clearly states

. otherw_lse,.an .aggncy must.apply the law in effect at the time of its penmttmg decision.” In the
absence of a statute or rule stating othetwise, the language in Part 55 and the permit-to-install rules
_referﬁng to “all applicable requirements” refers td the reguii‘ements_ in :ef;fect atthe time DEQ issued
the pert;ﬁt. LﬂtewiSé, in the absence of a specific e)tcepﬁdn, th.e.Iangua.ge in Ru'fe'207 referring to

* “attainment or maintenance of the air quality standard for any air contaminant” refers to the air

. . qu_alitystap'dards-inéfféct-.-todayi not the standards--that-.were--in eﬁ'ectf-in-;z()_()?.--. =

52 AR Permit No. 408, Fact Sheet, page 2 (PDF page 8).-

5 Mich Admin Code R 336.1207(1)(b).

 Ex 2, Severstal’s Grandfathering Analysis, page 6 (emphasis added).

B Zi ﬁ?m v United States, 18 US 73, 78 (1943) (agency required to apply law existing at time of
permit decisi_dn);_American.Trucking Ass’'ns v United States, 364 US 1, 13 n9 (1960).
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B The Clean Air Act requlres DEQ to apply current law. _
"Two months ago, the U.S. Ninth Circuit Court of Appeals held that a permit apphcant cannot
be exempted from meeting new Clean Air Act regulations unless an admmstrahve r_u_le specifically
allowsit*® In theAvenalcase, e power plant applied.fer a permit under Title I of the Clean Air Act,,'

which is the federal equivalent of a permit to install.”

‘While the permit was in process, EPA |
'ﬁghteried 4se_veral .regdlaﬁons.sg‘ The agency deci_ded to apply the requiremehts fhat were in effect
when Avenei appiied for the penﬁjt, .rether than the ohes m 'effect when EPA iesued the permit,™
| The Nmth Circuit heid that the Clean Air Act “elearly reqmres EPA to apply the regulations
. :1n effect at the time of the penmttmg decision. ¥ The court dlstmgulshed 31tuat10ns in which
| grandfathenng of pendmg penmt apphcatmns [15] expheltly built mto the new regulataons” from
- ones in whlch grandfathermg is done in an ad hoc manner. Aithough grandfathermg may. be
authorized by apromulgated rule, it may not bedoneona case-by-case basis.®" The court held that
“the statute does not permit EPA to waive current NAAQS and BACT requlrements whenever it
finds it convenient to do so.” By doing so, EPA exceeded its authority by exermsmg unbounded '
B 'dlscretlon 62 | | 4. |
-~ As discussed earlier in this brief, Part 55 and the Michigan rules require that DEQ permits
to install must comply with the Clean Aerct @ In mterpretmg the Clean Air Act, Michigan courts
E are “beund by the holdlngs of federal courts on federal questions.” "In addition, the holdmgs of
~ federal GlI‘GLllt courts on the Clean Air Act must be adhered to by EPA all other circuits.” And as

discussed earher Mzehlgan s statute and rules are required to be at Ieast as strmgent as the Clean

% Sierra Club v EPA 762 F3d 971, 983 (9th Cir 2014) (This case is referred to as “Avenal” for the
name of the power plant that was at 1ssue )

7 1d. at 973. o .

8 1d. at 974-75.

» Id. at 975.

“ 14 at 979 (emphasis added)

9 1d. at 983.

1
%3 See MCL 324.5503.
% NRDC, 300 Mich A at 90.
%5 See Nat 'l Envt lDev Assn s Clean Air Project v EPA, 752 F3d 999 (DC Cir 2014).

- 10



Air Act.®® Assuch, DEQ’S_ perniit decision is also unlawful under Clean AirAct, based upon Avenal.

C. Neither bEQ nor Severstdl identified a provtsmn of Part 55 the Permit .
to Install rules, or the Clean Air Act that authorxzed a perxmt that did not
meet current requlrements ’ _
1. \ DEQ’s osmon |
DEQ has never identiﬁed the authority it relied on for its pbsiﬁon that current requirements
" should not be applied to this perrmt The record reﬂects that the agency rehed at least in part on the
_mtenlal EPA decision that the Nmth Circuit overtumed mAvenal ¢ Obviously, any such reliance
was mtsplaced
Beyond that, the only basis DEQ gave forits posmon isa short statement in the permit fact
- sheet and response to public comments There, DEQ states that since the apphcatmn “does 1ot

propose to make any physical changes or changes to the method of operation to the existing

emission units at the facility,” the permit will not be subject to current requirernents.®® DEQ also

states t.hat' “the purpose of this applica'tion wasto detnonstrat'e that the previous ,. anaiyses are still -
Vahd, using updated emission factors 69 DEQ’s Air Quality Division Chief also wrote ‘that the"’ .

agency wewed the apphcatlon asa “fix- up toa prior perr.mt”"'”

Nelther Part 55 nor the Mlchlgan rutes alEow a pernnt- to install fo be granted using old

- requirements just because the application “does not propose to make any physical changes or -

changes to the method of operation.” Nor do the rules permit the i 1ssu1ng of anew permit to. install

that increases emission limits simply upon a demonstration that the data underlying an old

“application was invalid, N'or do the rules proVide for a “fix-up’ to a prior permit that increases

: allowed emissions by hundreds of tons per year. The permlt-to-mstali rules do contain at least one

M'Wprocednre that may be followed when pollution control eqmpment turns out to be incapable of

% 42 USC 7410(k)(1)(A); see also 40 CFR § 51.166.

57 Ex 5, Sept. 12, 2012, MEDC Table (“DEQ does not believe that Severstal loses grandfathering
benefits if the application is withdrawn. New regulatmns since construction began will not apply
See Avenal decision.”)
68 See Ex 3, AR Permit No. 432, Response to Comments page 26 (PDF page 129)

% AR Permit No. 432, Response to Comments, page 28 (PDF page 130).

™ AR Permit No. 244,
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meeting emission']jmits This is the “revoke and resubmit” process. that was discussed in the

Statement of Facts.” However, that process was not used here

DEQ s statement about no “physwal changes or changes to the method of- operatmn” had its

| genesisina Maroh 2009 letter from Severstal.” Severstal’s letter argued that DEQ should increase

the plant’s emission limits w1thout applying the permit-to-install rules, because the requlrement to

~ obtain a permit to install did not apply as a matter of law. This was the best of both worlds.

' Severstal could obtain a new pemut to install that increased 1ts emission hrmts w1thout going

through the revoke and resubmit process. Yet because the permit to 1nsta11 rules did not apply, the

new perrmt would not have to follow all of the requirements that such a permit is requlred to follow

All this rea]ly _means,- though, is that Seversta_l’s application was not eligible for a permit to

install. The rules define “permit to install” as “a permit issued\ _by.the departm_ent authorizing the

construction, installation, relocation, or alteration of any process, fuel-burning, refuse-burning, or

control equipment ., , L7 Furthennore the roles list the reasons for which DEQ may issue a permit
to mstail These reasons are to authorize the constructlon or modlﬁeahon of equaprnent or to deal
with three other narrow sm:atlons that no one clalms apply here.” In other words if there was no
constructlon or modtﬁcahon there was no legal authority for DEQ to issue a permit to mstaH

It does not follow that if the appheatlon was mehglble fora permit to install, such a permlt

could nonetheless be granted without needing to apply current regulations. DEQ statements in the

record suggest that the agency’s view is that it can issue a permit to install without applying current

- regulations as long as it is simply “revising” an old permit by re-doing a prior analysis with new

data. But DEQ has no rules that allow such a process. The agency’s rules state that a permit to

-inStall-rnay-n_cﬁ--be issued, and that it shall be denied, if it does not meet all applicable requirements.h S

a Mleh Admin Code R 336. 1207(8)

2 Ex 6, AR Permit No. 012, .

3 Mich Admin Code R 336.1116(f).

™ Mich Admin Code R 336.1201(2). Under Rule 201(2) permit to install may also be issued for
three other limited purposes not apphcable here. Those reasons are to limit “potential to emit;”
which has to do with limiting a source’s production so that it does not become a major source; to
consolidate terms from more than one permJt to install into an operat.mg pemnt ora combmatton
of the first two reasons. _ .
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The rules also state that a permit to install _s_l_‘l_aﬂ be deniéd if the source will interfere Wlth attainment
of an air quéliiy standard, such as, in this case, the NAAQS for sulfur dioxide.™ R
Thére is no exception waiving thesé requirements for a “revision” or “a fix-up.” It is true
that Part 55 authorizes DEQ to “modify” permits, but only if the modifications a.re= done “in
accordailce with” promulgated rules.” DEQ has promulgated rules for modifying a different kind
of permit, called an operaﬁng permit.”” But DEQ has ﬁot prpmulgated rules for modif)dng a permit
to ~insta]l;'-An& it has cei'taihly not promulgated rules for reﬁsmg a pe_mlit to install by redoing &
prior analysis ’using new data and 61d_ requirements, in orgler to increase emission limits in an area -
that is too pdiluted alréadj}. As EPA stated in its written comments on this permit, “The Michigan -
State Implementatmn Plan [the Mwhagau Air PoIlutlon Control Rules] does not. address the i issue _ﬁ

of revising Preventmn of Significant Deterioration (PSD) penmts L

2 Severstal’s position _

| Severétal’s position only reinforces the fact that nothing in Part 55 or the Michigan rules
_ .aut_horized what was done here. Severstal’s position is that two non;bizxding EPA documents
authori:;éd this grandfathgred permit revision. Severstal is wrong_becaus_'els)uch EPA documents -
: 'ca_nhot‘ ziu_thogize"a State agency to do something the agenéy’s rules do not authorize. And evenif
they could, one of the EPA documents Seve:stai-relic?s on st_étes that currént requirements d_o ap_plf
to ﬂﬁs typ'e of permit. EPA reiterated this point inits writien comments on ng_efé_t’al’s penﬁit inthis -
case, | | -

Severstal’s Grandfaﬂlenng Analysis says that “U.S, EPA gu1dance provides clcar support

for the pernut correctlon process that Severstal and DEQ have been: follawmg »" The primary

--support SeverstaLclted--wascalled-the #Qgden-Martin memo, -------a~1--987 -mternai--mem{)-regardmg-a---:---

permit that EPA issued. This memo says for permits that EPA issues itself, it may revise an

emission limit in certain circumstances.

% Mich Admin Code R 336, 1207(1)(b).
78 MCL 324.5503(c).

" Mich Admin Code R 336.1216

"™ Ex 8, EPA comments.

™ Ex 2, Grandfathering Analysis, p 5.

®U.S. EPA Request for Determination, Ogden Martin Mummpai Waste Incmerator available at:
http //www epa. gov/regwn?/alr/nsr/nsrmemos/ogden pdf. _k
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The Ogden Martin memo is, at most, a non-binding “guidance document.” It is not an

administrative rule and it does not have the force of law.”' IFDEQ does not have authority to revise

a pefmit to in'sta]l under Part 55 or its own rules, a ﬁonébinding EPA'memo cannot give DEQ that

authomty 'I’hls fact is confirmed by many EPA guxdance documents, which begm with a statement

that they are not binding.®

Evenifi 1t did apply, thé Ogden Martin memo provides no support for grandfathering. Infact, '

it says the opposite: when-ievisipg a permit, .“curr__ent ... technology and requiréments must be
_ considered.”® If there was any rémaining doubt, EPA referred to the Ogden Martin memo in its
:comments on Severstal’s perrmt and stated that DEQ must apply ‘current technology and

_ requlrements VB4

. The other document Severstai cxted in its Grandfathf:rmg Analyms was a “revised draft” of

~-an EPA internal policy from 1985.® Severstal cla.lmed that this draft policy allows for permit
., revisions to be grandfathered if they started construction before new regulations were adopted.86
This draft memo not only lacks the force of law but it has no weight at all. EPA rt:cenﬂy went ;)n
record that the draft pblicy?Was “never issued in final form’?_.and did not establish a controlling

- interpretation of the rules it analyzed.” And if that 1s not endugh, Avenal settl_ed.: the matfer whez__i

it held that the Clean Air Act does not allow ad hoc 'grandféfhering inthe absence of a promulgated

administrative rule.

s, MW vDep't af Treasury, 285 Mich App 167, 178; 775 NW2d 342 (2009), Chrzstensen v Harris
County, 529 US 576; 120 SCt 1655, 1662-63 (2000)

8 See, e.g., Ex 7, Us. EPA, Guidance on Extension of Prevention of Slgngf fcant Determratton

g’SD) Permits (“Page Memo”) (January 21, 2014) page 1, footnote 1.
Ogden Martin memo at page 2 (empha315 added).
5 AR Public Comments, No. 042, page 2.
8 EPA Memo, Revised Draft Policy on Permit Modi f cations and Extensions, available at:
http://www.epa. govlregl0n7/a1r/nsr/nsrmemos/pennmod pdf.
- ¥ Ex 2, Grandfathering Analysis, p 5.
¥ Ex 7, Page Memo at pages 2-3. -
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CONCLUSION
No statute or regulation authorized DEQ to iésue a permit to Severstal that did not meet
current laws and Tules g0ver11ing ﬁir pollution. DEQ’s.decision to grandfather Severstal was
_ reversible error so manifest that an immediate reversal should be granted. The Courtshould vacate

the permit, and remand the matter to DEQ for a new decision applying current laws and regulations.
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- Attorneys for Appellant SDEIA
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DEPARTMENT OF ENVIRONMENTAL QUALITY
AIR QUALITY DIVISION
PART 2. AIR USE APPROVAL

(By authority conferred on the director of environmental quality by Part 55, Air Pollution
Control, of the Natural Resources and Environmental Protection Act, 1994 PA 451,
MCL 324.101 to 324.90106)

PART 2. AIR USE APPROVAL

R 336.1201 Permits to install.

Rule 201. (1) Except as allowed in R 336.1202, R 336.1277 to R 336.1290, or R
336.2823(15) a person shall not install, construct, reconstruct, relocate, or modify any
process or process equipment, including control equipment pertaining thereto, which may
emit any of the following, unless a permit to install which authorizes such action is issued
by the department:

(a) Any air pollutant regulated by title I of the clean air act and its associated rules,
including
40 C.F.R. §51.165 and §51.166, adopted by reference in R 336.1299.

(b) Any air contaminant.

A person who plans to install, construct, reconstruct, relocate, or modify any such
process or process equipment shall apply to the department for a permit to install on an
application form approved by the department and shall provide the information required
in R 336.1203.

(2) The department may issue a permit to install for any of the following reasons:

(a) To authorize a person to install, construct, reconstruct, relocate, or modify a process
or process equipment pursuant to subrule (1)(a) of this rule.

(b) To establish limits on potential to emit. The limits shall comply with the provisions
of R 336.1205(1)(a).

(c) To consolidate terms and conditions from existing permits to install within a
renewable operating permit pursuant to R 336.1214a.

(d) To authorize a person to install, construct, reconstruct, relocate, or modify process or
process equipment solely pursuant to subrule (1){(b) of this rule or to consolidate state-
only enforceable conditions within a renewable operating permit when the renewable
operating permit is issued pursuant to R 336.1214. This permit may establish terms and
conditions that are legally enforceable solely pursuant to R 336.1224 to R 336.1232, R
336.1901, or other regulations that are not federally enforceable. Each condition in a
permit issued pursuant to this subrule shall be identified as state-only enforceable.

(3) A permit to install may be approved subject to any condition, specified in writing,
that is reasonably necessary to assure compliance with all applicable requirements.

(4) If a person decides not to install, construct, reconstruct, relocate, or modify the
process or process equipment as authorized by a permit to install, then the person, or the



authorized agent pursuant to R 336.1204, shall notify the department, in writing, and
upon receipt of the notification by the department, the permit to install shall become void.
If the installation, reconstruction, or relocation of the equipment, for which a permit has
been issued, has not commenced within, or has been interrupted for, 18 months, then the
permit to install shall become void, unless either of the following occurs:

(a) Otherwise authorized by the department as a condition of the permit to install.

(b) The installation permit is the subject of a formal appeal by a party other than the
owner or operator of the process or process equipment that is the subject of the
installation permit, in which case the date of termination of the permit is not later than 18
months after the effective date of the permit plus the number of days between the date on
which the permit was appealed and the date on which all appeals concerning the permit
have been resolved.

(5) Upon issuance of a permit to install, the emissions from the process or process
equipment allowed by the permit to install shall be included in the potential to emit of the
stationary source. Upon the physical removal of the process or process equipment, or
upon a determination by the department that the process or process equipment has been
permanently shut down, the permit to install shall become void and the emissions allowed
by the permit to install shall no longer be included in the potential to emit of the
stationary source.

(6) Except as provided in subrule (8) of this rule and R 336.1216, operation of the
process or process equipment is allowed by the permit to install. The department may
void a permit to install upon any of the following actions:

(a) A new permit to install authorizing the action is approved by the department in
accordance with subrule (2)(a), (b), or (d) of this rule, and the new permit to install
renders all portions of the old permit obsolete.

(b) All terms and conditions of the permit to install are incorporated into a renewable
operating permit, in accordance with the provisions of R 336.1212(5) and R 336.1213,
and a source-wide permit to install is issued pursuant to R 336.1214a.

(c) All of the emission units, processes, or process equipment covered by the permit to
install are physically removed from the stationary source or the department makes a
determination that the emission units, processes, or process equipment covered by the
permit to install have been permanently shut down.

(7) The department may require 1 or both of the following notification requirements as a
condition of a permit to install:

(a) Not more than 30 days after completion of the installation, construction,
reconstruction, relocation, or modification authorized by the permit to install, unless a
different period is specified in the permit to install, the person to whom the permit to
install was issued, or the authorized agent pursuant to R 336.1204, shall notify the
department, in writing, of the completion of the activity. Completion of the installation,
construction, reconstruction, relocation, or modification is considered to occur not later
than commencement of trial operation of the process or process equipment.

(b) Within 12 months after completion of the installation, construction, reconstruction,
relocation, or modification authorized by the permit to install, or 18 months after the
effective date of this rule, whichever is later, unless a different period is specified in the
permit to install, the person to whom the permit to install was issued, or the authorized
agent pursuant to R 336.1204, shall notify the department, in writing, of the status of



compliance of the process or process equipment with the terms and conditions of the
permit to install. The notification shall include all of the following:

(i) The results of all testing, monitoring, and recordkeeping performed by the stationary
source to determine the actual emissions from the process or process equipment and to
demonstrate compliance with the terms and conditions of the permit to install.

(i) A schedule of compliance for the process or process equipment.

(iii) A statement, signed by the person owning or operating the process or process
equipment, that, based on information and belief formed after reasonable inquiry, the
statements and information in the notification are true, accurate, and complete.

(8) If evidence indicates that the process or process equipment is not performing in
accordance with the terms and conditions of the permit to install, the department, after
notice and opportunity for a hearing, may revoke the permit to install consistent with
section 5510 of the act. Upon revocation of the permit to install, operation of the process
or process equipment shall be terminated. Revocation of a permit to install is without
prejudice and a person may file a new application for a permit to install that addresses the
reasons for the revocation.

History: 1980 AACS; 1992 AACS; 1995 AACS; 1996 AACS; 2003 AACS; 2008
AACS:; 2013 AACS.

R 336.1201a General permits to install.

Rule 201a. (1) The department may, after notice and opportunity for public
participation pursuant to section 5511(3) of the act, issue a general permit to install
covering numerous similar stationary sources or emission units. A general permit to
install shall include terms and conditions which are necessary to assure that the
stationary source or emission unit will comply with all applicable requirements and
shall be consistent with the permit content requirements of R 336.1205(1)(a). The
general permit to install shall also identify criteria by which a stationary source or
emission unit may qualify for the general permit to install. The department shall
grant the terms and conditions of the general permit to install to stationary sources or
emission units that qualify within 30 days of receipt by the department of a
complete application.  An applicant shall be subject to enforcement action if the
department later determines that the stationary source or emission unit does not
quelify for the general permit to install,

(2) A person who owns or operates a stationary source or emission unit that would
qualify for a general permit to install issued by the department pursuant to
subrule (1) of this rule shall apply to the
department for coverage under the terms of the general permit to install or may apply
for a permit to install consistent with R 336.1201. The department may require the
use of application forms designed for use with a specific general permit to install
issued by the department. The application forms shall include all information
necessary to determine
qualification for, and to assure compliance with, the general permit to



install. Without repeating the public participation process pursuant to subrule (1) of
this rule, the department may grant a request by a person for authorization to install
and operate a stationary source or emission unit pursuant to a general permit to install.

(3) The department shall maintain, and make available to the public upon request, a
list of the persons that have been authorized to install and operate a stationary source
or emission unit pursuant to each general permit to install issued by the department.

History: 1996 AACS; 2003 AACS.

R 336.1202 Waivers of approval.

Rule 202. (1) If the requirement for approval of a permit to install before
construction will create an undue hardship to the applicant, the applicant may request
a waiver to proceed with construction from the department. The application for a
waiver shall be in writing, shall explain the circumstances that will cause the undue
hardship, and shall be signed by the owner or his or her authorized agent. The
application shall be acted upon by the department within 30 days. If a waiver is
granted, the applicant shall submit pertinent plans and specifications for approval as soon
as is reasonably practical. The applicant, after a waiver is granted, shall proceed
with the construction at his or her own risk; however, operation of the equipment shall
not be authorized until the application for a permit to install has been approved by
the department. After construction, modification, relocation, or installation has begun
or been completed, if the plans, specifications, and completed installations do not meet
department approval, then the application for a permit to install shall be denied,
unless the alterations required to effect approval are made within a reasonable time
as specified by the department.

(2) The provisions of subrule (1) of this rule shall not apply to any of the following:

(a) Any activity that is subject to R 336.2802, prevention of significant deterioration
regulations, or R 336.2902, nonattainment new source review regulations.

(b) Construction or reconstruction of a major source of hazardous air pollutants as
defined in and subject to, national emission standards for hazardous air pollutants for
source categories.

(c) Construction or modification as defined in and subject to 40 C.F.R.part 61,
national emission standards for hazardous air pollutants, adopted by reference in R
336.1299. For the purpose of this subrule, "activity" means the concurrent and related
installation, construction, reconstruction, relocation, or modification of any process or
process equipment.

History: 1980 AACS; 2003 AACS; 2008 AACS.

R 336.1203 Information required.

Rule 203. (1) An application for a permit to install shall include information required
by the department on the application form or by written notice. This information may
include, as necessary, any of the following:



(a) A complete description, in appropriate detail, of each emission unit or process
covered by the application. The description shall include the size and type along with
the make and model, if known, of the proposed process equipment, including
any air pollution control equipment. The description shall also specify the
proposed operating schedule of the equipment, provide details of the type and feed
rate of material used in the process, and provide the capture and removal efficiency of
any air pollution control devices. Applications for complex or multiple processes shall
also include a block diagram showing the flow of materials and intermediate and final
products.

(b) A description of any federal, state, or local air pollution control regulations
which the applicant believes are applicable to the proposed process equipment,
including a proposed method of complying with the regulations.

(¢) A description in appropriate detail of the nature, concentration, particle size,
pressure, ‘temperature, and the  uncontrolled and controlled quantity of all air
contaminants that are reasonably anticipated due to the operation of the proposed
process equipment.

(d) A description of how the air contaminant emissions from the proposed
process equipment will be controlled or otherwise minimized.

(e) A description of each stack or vent related to the proposed process
equipment, including the minimum anticipated height above ground, maximum
anticipated internal dimensions, discharge orientation, exhaust volume flow rate,
exhaust gas temperature, and rain protection device, if any.

(f) Scale drawings showing a plan view of the owmer's property to the property
lines and the location of the proposed equipment. The drawings shall include the
height and outline of all structures within 150 feet of the proposed equipment and show
any fence lines. All stacks  or other emission points related to the ‘proposed
equipment shall also be shown on the drawings.

(g) Information, in a form prescribed by the department, that is necessary for the
preparation of an environmental impact statement if, in the judgment of the department,
the equipment for which a permit is sought may have a significant effect on the
environment.

(h) Data demonstrating that the emissions from the process will not have an
unacceptable air quality impact in relation to all federal, state, and local air quality
standards.

(2) The department may require additional information necessary to evaluate or
take action on the application. The applicant shall furnish all additional
information, within 30 days of a written request by the department, except as
provided by the following provisions:

(a) The applicant may request a longer period of time, in writing, specifying
the reason why 30 days was not reasonable for submitting the information.

(b) The department may provide written notice to the applicant of an alternate
time period for the submittal, either as part of the original request or upon the
granting of an extension requested by the applicant.

(3) An applicant may reference a permit application previously submitted to the
department for the purpose of supplying a portion of the information required by
thisrule. Any reference to a previously submitted permit application shall clearly



identify the permit application number assigned to the previous application by the
department. If acceptable to the department, an applicant may also reference other
previously submitted information for the purpose of supplying a portion of the
information required by this rule.-

History: 1980 AACS; 2003 AACS.

R 336.1204 Authority of agents.

Rule 204. When a person files an application for a permit to install as the agent of an
applicant, the applicant shall furnish the department with written authorization for
the filing of the application. The authorization shall indicate if the applicant intends
that the department contact the agent directly with questions regarding the application
and also indicate if the agent is authorized to negotiate the terms and conditions of the
permit to install.

History: 1980 AACS; 2003 AACS.

R 336.1205 Permit to install; approval.

Rule 205. (1) The department shall not approve a permit to install for a stationary
source, process, or process equipment that meets the definition of a major stationary
source or major modification under any part of these rules unless the requirements
specified in subdivisions (a) and (b) of this subrule have been met. In addition, except as
provided in subrule (3) of this rule, the department shall not approve a permit to
install that includes limitations which restrict the potential to emit from a stationary
source, process, or process equipment to a quantity below that which would constitute a
major source or major modification under any part of these rules unless both of the
following requirements have been met:

(a) The permit to install contains emission limits that are enforceable as a practical
matter. An emission limit restricts the amount of an air contaminant that may be
emitted over some time period. The time period shall be set in accordance with the
applicable requirements and, unless a different time period is provided by the applicable
requirement, should generally not be more than 1 month, unless a longer time period
is approved by the department. A longer time period may be used if it is a rolling time
period, but shall not be more than an annual time period rolled on a monthly basis, If the
emission limit does not reflect the maximum emissions of the process or process
equipment operating at full design capacity without air pollution control equipment, then
the permit shall contain 1 of the following:

(i) A production limit which restricts the amount of final product that may be
produced over the same time period used in the emission limit and which comports
with the true design and intended operation of the process or process equipment.

(ii) An operational limit which restricts the way the process or process equipment is
operated and which comports with the true design and intended operation of the process
or process equipment. An operational limit may include conditions specifying any of the
following:



(A) The installation, operation, and maintenance of air pollution control equipment.

(B) The hours of operation of the stationary source, process, or process equipment, if
the hours are less than continuous.

(C) The amount or type of raw materials used by the stationary source, process, or
process equipment.

(D) The amount or type of fuel combusted by the stationary source, process, or
process equipment.

(E) The installation, operation, and maintenance of a continuous gas flow meter and a
continuous emission monitor for the air contaminant for which an enforceable emission
limit is required.

(iii) For volatile organic compound surface coating operations where an add-on
control is not employed, an emission or usage limit coupled with a requirement to
calculate or demonstrate daily compliance. _

(b) A draft permit has been subjected to the public participation process specified in
section 5511(3) of the act. The department shall provide a copy of the draft permit to
the United States environmental protection agency for review and comment at or before
the start of the public comment period. The department shall also provide a copy of each
final permit to install issued pursuant to this rule to the United States environmental
protection agency.

(2) The department shall not approve a permit to install to construct a major source or
reconstruct a major source under any applicable requirement of section 112 of the clean
air act unless the requirements of subrule (1)(a) and (b) of this rule have been met. In
addition, except as provided in subrule (3) of this rule, the department shall not
approve a permit to install that includes limitations which restrict the potential to emit
of a stationary source, process, or process equipment to a quantity below that which
would constitute a major source or modification under any applicable requirement of
section 112 of the clean air act unless the requirements of subrule (1)(a) and (b) of this
rule have been met.

(3) The department may approve a permit to install that includes limitations
which restrict the potential to emit of a stationary source, process, or process
equipment to a quantity below that which would constitute a major source or major
modification under any part of these rules without meeting the requirement of subrule
(1)(b) of this rule if the emission limitations restrict the potential to emit of the
stationary source, process, or process equipment to less than 90% of the quantity
referenced in the applicable requirement.

History: 1995 AACS; 1996 AACS; 1998 AACS; 2003 AACS; 2008 AACS.

R 336.1206 Processing of applications for permits to install.

Rule 206. (1) The department shall review an application for a permit to install for
administrative completeness pursuant to R 336.1203(1) within 10 days of its receipt by
the department. The department shall notify the applicant in writing regarding the receipt
and completeness of the application.

(2) The department shall take final action to approve or deny a permit within 180 days
of receipt of an application for a permit to install. The department shall take final action



to approve or deny a permit to install subject to a public comment period pursuant to
R 336.1205(1)(b) or section 5511(3) of the act within 240 days of receipt. If requested by
the permit applicant, the department may extend the processing period beyond the
applicable 180 or 240 day time limit. A processing period extension is effective after a
formal agreement is signed by both the applicant and the department. However, a
processing period shall not be extended under this subrule to a date later than 1 year after
all information required pursuant to R 336.1203(1) and (2) has been received. Permit
processing period extensions shall be reported as a separate category under section
5522(9)(b) of the act. The failure of the department to act on an application that includes
all the information required pursuant to R 336.1203(1) and (2) within the time frames
specified in this subrule may be considered a final permit action solely for the purpose of
obtaining judicial review in a court of competent jurisdiction to require that action be
taken by the department without additional delay.

History: 1980 AACS; 2003 AACS; 2013 AACS.

R 336.1207 Denial of permits to install.

Rule 207. (1) The department shall deny an application for a permit to install if, in
the judgment of the department, any of the following conditions exist:

(a) The equipment for which the permit is sought will not operate in compliance
with the rules of the department or state law.

(b) Operation of the equipment for which the permit is sought will interfere with
the attainment or maintenance of the air quality standard for any air contaminant.

(c) The equipment for which the permit is sought will violate the applicable
requirements of the clean air act, as amended, 42 U.S.C. §7401 et seq., including any of
the following:

(i) The standards of performance for stationary sources, 40 C.F.R. part 60, adopted by
reference in R 336.1299.

(if) The national emission standards for hazardous air pollutants, 40 C.F.R. part 61,
adopted by reference in R 336.1299,

(iii) The requirements of prevention of significant deterioration of air quality, R
336.2801 to R 336.2819 and R 336.2823.

(iv) The requirements of nonattainment new source review, R 336.2901 to R 336.2903,
R 336.2907, and R 336.2908.

(v) The requirements for control technology determinations for major sources in
accordance with 40 C.F.R. §63.40 to §63.44 and §63.50 to §63.56, adopted by reference
in R 336.1299.

(d) Sufficient information has not been submitted by the applicant to enable the
department to make reasonable judgments as required by subdivisions (a) to (c) of
this subrule.

(2) When an application is denied, the applicant shall be notified in writing of the
reasons therefor. A denial shall be without prejudice to the applicant's right to a hearing
pursuant to section 5505(8) of the act or for filing a further application after revisions
are made to meet objections specified as reasons for the denial.
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September 12, 2012
Via Email

Jim J, Sygo, Deputy Director

G. Vinson Hellwig, Chief, Air Quality Division
Michigan Department of Environmental Quality
Constitution Hall

525 West Allegan Street

PO Box 30473

Lansing, M1 48909

Subject:  Severstal Dearborn, LLC, Permit Application 182-05C
Dear Mr. Sygo and Mr. Hellwig:

As committed during our August 22 meeting, and in advance of our meeting this Friday, we write to
provide a summary of the reasons why Severstal Dearborn, LLC believes that DEQ’s recent efforts
to seek withdrawal or denial of the pending permit update/revision application (designated as 182-
05C) will have detrimental impact on Severstal and the State of Michigan, and are unnecessary and
inconsistent with the established permit correction process. Withdrawal or denial of the permit
application would position Severstal such that future operation of the Dearborn facility may no
longer be viable. Achieving the same permit updates and revisions via a new application, as DEQ
has sugpested, is not feasible for the reasons discussed in this letter. Instead of denial of the
pending application, there are available paths forward, including use of an ROP compliance plan or
a consent decree, that can appropriately and fully address DEQ's concerns, preserve Severstal's
ability to operate now and in the future, and help further a cooperative approach to a broader range
of air issues. Further, Severstal is willing to offer several voluntary projects to help DEQ achieve
improvements in ambient air quality if DEQ will work with Severstal to see the 182-05C through to
completion and issuance with all appropriate and necessary permit corrections.

This letter addresses the following points:

Severstal recognizes the obligation to achieve and maintain compliance;

The requested permit cormrections are necessary and justified;

Withdrawal or denial of the application poses potentially severe consequences to
Severstal and the future operation of the plant;

MDEQ is not compelled to deny or otherwise act on the permit application now;
Severstal is actively and aggressively addressing current compliance issues;

Severstal Dearbomn, LLC

14881 RAotunda Drive

P. O. Box 1699

Dearborn, Ml 48120-1699 www.severstalna.com
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*  Severstal will voluntarily commit to perform projects that will help MDEQ address
broader air quality concerns; and

*  There are available and appropriate paths forward that can provide for compliance and
avoid permit denial.

In order to first put these issues in perspective, we believe it is important to recall the purpose and
context of the 182-05 series of permits. In 2004, Severstal acquired and began operation of the
bankrupt Rouge Steel Company’s assets, which avoided a permanent shutdown of the Dearborn
facility and the resulting loss of employment, and facilitated Severstal’s subsequent $1.4 billion
investment in Deartborn. In 2005, Severstal engaged in discussions with the DEQ regarding a
commitment to install new, state of the art, air pollution control baghouses on both blast furnaces
and the basic oxygen furnace (“BOF”). The baghouse installation resuited in significant reductions
in particulate matter and metals emissions. The current permit correction/revision process is the
final step of this continuing project.

At the onset of the permitting process, there were no pre-existing site-specific data from the
Severstal/Rouge facility that could be used to quantify many of the facility’s emissions, By
collecting emissions that were previously fugitive in nature or that passed through the roof
monitors, the baghouses significantly reduced net emissions but created new emissions points (i.e.
new stacks) that had not previously existed. The project also resulted in emissions limits for
pollutants that had not previously been subject to limits, at both existing and new emissions points,
including many not modified by the C Fumace/baghouse project. As a result, the permit
development process followed the typical approach for development of emission limits, and
unavoidably involved making a number of assumptions and the use of correlations to provide an
estimate of actual and future emissions. This included the use of established emissions factors, data
from other similar but not identical facilities, and correlation of available information, such as
baghouse dust concentrations, to estimate emissions.

Subsequent emissions testing revealed that in a number of instances the shared assumptions made
during the permit development had underestimated the actual amount of pre-existing emissions
generated by Severstal’s operations. In other words, the testing identified emissions that had
essentially always been there, but which had never before been measurable or quantified.'

As a result, it became necessary and appropriate to utilize the new data to correct the assumptions
and correlations used in permit development. With this goal in mind, Severstal approached DEQ in
February 2009 to address this issue, and embarked on a mutually agreed multi-step process to 1)
identify which new permit limits were not currently being met, 2) evaluate whether there was any
way Severstal could meet the existing limits, and 3) for any limits that could not be met, utilize the
new information to correct the baseline and potential to emit calculations in support of more

! Recognition and accounting for corrected emissions levels does not negatively impact any ambient ar issues. since
the emissions in question are already present and within the set of emissions already being measured at relevant
ambient air monitors,
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appropriate permit limits - i.e. the limits that would have been imposed in the first place had more
accurate information been available. As of this June, the ongoing and continual effort by DEQ and
Severstal had resulted in general agreement on draft permit conditions that were effectively ready
for public notice and comment.

Severstal’s obligation to be in compliance

Severstal recognizes the obligation to achieve and maintain full compliance with all applicable
requirements. Where there is non-compliance, Severstal understands the need to return to
compliance and to be subject to enforceable requirements to ensure such a return to compliance.
Since initial discussions in 2009, Severstal has always been willing to submit to enforceable
compliance plan requirements. Severstal remains willing to do so.

The t corrections are critical to continued o th Seve

‘The permit corrections sought by the pending application are necessary for continued operation by
Severstal. Until this May, DEQ was in agreement that the permit updates/revisions were necessary
and appropriate, and has acknowledged that it was within a few weeks of issuing a corrected permit
for public notice. Nothing has happened to alter the need for, or appropriateness of, the permit
updates/revisions, and the recent problems at the BOF ESP do not undermine the record supporting
issuance of a corrected permit based on the cooperative path that began in February 2009.

The modification of C Furnace and the baghouse installations authorized under the original permits
have already been completed. The pending application is dissimilar from an application for the
construction of a new facility or a new modification to an existing facility, where withdrawal or
denial of the application would merely delay commencing construction. Instead, the pending
application updates and revises inaccurate mutual assumptions and correlations used in the
development of the current permit limits. These corrections are necessary for continued operations.

A prime example is the sulfur dioxide (SO2) emission limits at the blast furnace stoves and
casthouse. The current permit imposed, for the first time, SO; emission limits on these emission
points. Prior to the construction of the baghouse, casthouse SO, emissions were emiited via the
roof monitor, and as a result could not be tested, and historically had not been quantified. The
permit also authorized the use of pulverized coal in the blast furmace, which introduced a new
element of uncertainty into projecting future emissions, and was expected to influence sulfur levels
in the blast furnace gas. It was anticipated that the bulk of SO, emissions would be emitted from
the blast furnace stoves, rather than the casthouse, since that is where the blast furnace gas is
burmed. However, site-specific stack testing data now demonstrates that the bulk of the SO; is
emitted from the casthouse, and not the stoves.

The pending application supports reallocation of the SO, emissions between these two emissions
points at the blast furnace emission unit. Without this reallocation, the casthouse cannot operate in
compliance with its stack specific SO; limit. This is true even though overall SO; emissions from
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blast furnace operations (casthouse and stoves) are no greater than authorized by the current permit.
The pending permit application includes an equivalency demonstration that the impact on ambient
gir from correcting this error and reallocating the allowable SO, emissions will not result in any
greater impact to the ambient air. The U.S. EPA has already indicated that it does not object to the
use of this equivalency demonstration. Correction of the existing permit to adjust these limits is
thus justified and appropriate, and without such a correction, the blast fumace cannot operate in
compliance with the currently applicable permit limit.

Further examples are the lead and manganese limits at the desulfurization baghouse. The pre-
existing desulfurization baghouse was not modified by the C Furnace/baghouse project, but new
limits for lead and manganese were included in order to support Rule 225 compliance. With the
inclusion of these limits, there was no intent to reduce emissions at the desulfurization baghouse.
Unfortunately, when these metals limits were derived, it was assumed that there would not be a
material condensable portion of the particulate matter emissions. See DEQ Response to Comments
for PTI 182-05, dated January 31, 2006. This assumption turned out to be incorrect. For example,
in the case of manganese, approximately 90% of the manganese emissions in the baghouse exhaust
are condensable. These emissions are pre-existing and have always been there. Correcting the
permit limits to propeily account for them will not result in an increase in emissions. Without
updating/revising the assumptions used to develop these metals limits via the pending application,
the desulfurization baghouse will not be able to operate in compliance with the current limits.
Similar examples pertain to the other permit limit updates requested in the pending application.

It is important to remember that steelmaking is a batch process, subject to short bursts of emissions,
rather than steady-state emissions.. Severstal’s operations do not allow the option of running a
production line slowly to meet Ib/hr emission limits. Because of the nature of Severstal's
emissions, an inappropriate emissions limit threatens to shut down iron and steelmaking operations
entirely.

at are the uences of td thdrawal?

Withdrawal or denial of the pending application risks changing the permit update/revision process
from a difficult task to a nearly impossible one. Since 2006, when construction began on the
project, and since 2009 when Severstal first contacted DEQ to address this issue, numerous changes
to Clean Air Act requirements have occurred.2 The pending permit application, which updates and
revises the original application, has until now been grandfathered from these regulatory changes
that occurred after Severstal began actual construction on the project and after the original permit
issuance. In contrast, a new permit application would reset the clock on the application’s timing
and interrupts the sequence of work that began in 2009 when the new site-specific test data was first
discussed by DEQ and Severstal. It would eliminate the existing grandfathering and reset the
baseline of post-baghouse controls, change the baseline actual to projected-actual/potential-to-emit

2The new regulations in question include the 1-hour SO and I-hour NO, ambient air standards, the SO, precursor
requirements for PM2.5, expiration of the PM10 surrogate policy, and greenhouse gas requirements.
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emissions increase calculations, dramatically alter the netting demonstration, and expand the
BACT/LAER applicability associated with the original project.

U.S. EPA guidance provides clear support for the permit correction process that Severstal and DEQ
have been following, which consists of the following steps: 1) determine whether there is
compliance with the limits, 2) evaluate whether emissions can be reduced to the permitted level, and
3) if the permitted emissions levels cannot be achieved, then there can be reevaluation of the permit
limits, which must include a reevaluation of BACT (Best Available Control Technology) for any
sources that triggered BACT review. See u.s. EPA Memorandum, Rguest for Detenmnatngn on

EMLB November 19, 198‘7 “This lsthe path that has been followed since Severstal
and DEQ first addressed these issues in 2009, and should continue to be followed.

U.S. EPA guidance also recognizes that there is a difference between permit updates/revisions and
new permit applications. Permit revisions can be exempted from any new PSD (Prevention of
Signi_ﬁcant Deterioration) requirements that were added between the time of the original permit
issuance and the submission of the proposed change if the source had commenced construction
prior to the adoption of the new PSD requirement. See U.S. EPA Memorandum, Revised Draft
Policy on Permit Modifications and Extensions, July 5, 1985, at p. 15%, and June 11, 1991 update.
For Severstal, construction commenced in the Spring of 2006, well bet'ore promulgation of the new
standards in question.

A new permit application would result in the following, given the new regulations and the passage
of time since the original permitting:

* The baseline actual emissions for the new permit application/project would change,
and would, in part, be based on the limits contained in the current permit. This would result in
nonattainment New Source Review and PSD being triggered for multiple pollutants, at multiple
modified emissions units, where it was not triggered for the original project. The result would be a
far more complicated permitting process, which is likely to result in the application of new BACT
and LAER (Lowest Achievable Emission Rate) requirements as well as the need to obtain offsets
for non-attainment pollutants, A lack of available offsets would have the potential to render this an
impossible task, and the cost of LAER would likely make such a project infeasible, even if that
cansed shutdown of the affected units.*

3 See U.S. EPA Region IX letter, November 6, 1991 re: North County Resource Recovery Associates; at Attachment
2, confirming that U.S, EPA Regional Offices are expected to follow the July 5§, 1985 Revised Draft Policy; sze also
Bay Area Air Quality Management District, Permit Evaluation and Statement of Basis for Minor Revisions tn the
Major Facility Review Permit for Los Medanos Energy Center, LLC, March 2012 and Kansas Department of Health
and Environment, Permir Summary Sheet, Sunflower Electric Power Corp — Holcomb Unis 2, December 2010-(both
mlymg on the 1985 Revised Draft Policy).

4 Further, even if offsets are obtained, the result could be that this pm]act. originally for the installation of baghouses.
which provided a real reduction in actual particulate matter emissions, could actually result in a process that requires
removal of the baghouse and installation of more complicated controls. This would be unfair to Severstal, and serve
as wamning to all facilities to resist installing pollution controls if such a result is a potential cutcome.
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. A demonstration of compliance with the new 1-hour SO, NAAQS (National
Ambient Air Quality Standard) would be required, which poses a Catch-22. Because Severstal is
located in an area that is cumently classified as attainment, the project would be subject to PSD
review for SO, and an air quality impact analysis would be required for SO;. However, since
ambient monitoring data in Southeast Michigan for SO2 currently exceeds the SO2 NAAQS, a
cumulative air quality impact analysis to demonstrate that the source's emissions, when combined
with the background SO; concentration, do not exceed the NAAQS does not appear to be possible.
As a result, since the project related emissions change associated with this new permitting action
could not be modeled below the significant impact levels (SILs) (i.e, those levels below which by
definition the project does not cause or contribute to a viclation), without the instaflation of LAER
type controls, then an application that included a compliant air quality impacts analysis would not
be possible.

= SO, is also classified as a precursor for PM2s and Wayne County is currently
classified as non-attainment for PM3s  As a resuilt, SO; offsets would need to obtained, SO; LAER
controls would be required on applicable emissions units, and a compliance certification would be
required. There is no established market for SO offsets, and they may be simply unobtainable.
Further, imposition of LAER would likely be cost-prohibitive to future operations.

* The new 1-hour NO; standard could require NO, emissions reductions from
emissions units not affected by the project in order to achieve an air quality impact analysis in
compliance with this new standard. Furthermore, due to ambient air concentrations, it may not be
possible for Severstal to make the necessary modeling demonstration under any circumstance.

* PM, s requirements would be triggered, due to the expiration of the surrogate policy.
Further, the forthcoming revision to the PM, 5 annual standard, expected this December from U.S.
EPA, has the potential to introduce additional complications. Since the installation of the
baghouses has already significantly reduced actual PM, 5 emissions, this reduction would then be
used to lower the baseline and require further controls and offsets, which presents a potentially
unachievable set of requirements.

* A Carbon Dioxide equivalent/Greenhouse Gas (CO.e/GHG) BACT review would
be required. While this goal is theoretically achievable, CO,e/GHG emissions are a hot-button
issue, and working through a CO2¢/GHG BACT analysis would require significant effort by DEQ
staff, response to EPA oversight and review, and potentially draw significant interest from the
outside. This would likely result in significant additional delay to the permitting process.

These new permitting challenges did not exist when the original permit application was submitted
and when the project commenced construction. Because of the continuum of ongoing activities
between the DEQ and Severstal, the pending application has a legitimate and justifiable basis for
being grandfathered from these new requirements. A new permit application would arguably lose
this key basis supporting grandfathering. As a result, there is a high probability that the necessary
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permnit limit correction would not be achievable if sought via a new permit application. As such,
any withdrawal or denial of the pending application would place Severstal and DEQ in a potentially
impossible situation.

s MDEQ requ

DEQ has full discretion to hold the application pending appropriate resolution of the current
compliance concerns. On August 22, DEQ stated that the timing requirements of Rule 206 (R
336.1206) dictate that Severstal should immediately withdraw its permit application, or it will be
denied by DEQ. However, Rule 206, which requires DEQ to act on a permit application within 120
days of the application being complete, and affords a right of relief to permit applicants when action
is not taken, does not expressly compel MDEQ to deny or otherwise act on Severstal’s permit
application.® Further, it is appropriate to consider the 120 day period as currently tolled, pending
the further information that is being provided by Severstal to DEQ pursuant to DEQ’s requests;

such tolling is expressly provided for by Rule 206.

Although DEQ has identified April 6, 2012 as the date of technical completeness® of the J‘:endmg
appllcatlon. DEQ is not compelled to consider the 120 day period to have begun on April 6". April
6™ was the third time that DEQ provided draft conditions, with prior draft conditions having been
provided on August 18, 2011 and December 28, 2011. Another draft was then received from DEQ
on May 25, 2012. Since that time, the DEQ and Severstal have engaged in continuing discussions
on permit conditions. These included meetings between the DEQ permit writer and Severstal and
Severstal’s permitting consultant, on Apnl 27, May 8, and May 16, followed by a revised draft
permit provided by DEQ on May 25", and the subsequent submittal of further comments by
Severstal on June 6®, The further exchanges and continuing provision of information by
Severstal since June evidences that this process is still continuing and can appropriately be deemed
to have stayed the running of any 120 day period. '

e 's Compliance Stal

As DEQ has acknowledged, it was within several weeks of issuing the permit correction for public
notice when concerns arose at the BOF ESP with respect to opacity, manganese (as a result of the
testing done for U.S. EPA), and then with lead. However, Severstal has committed to and
embarked on an aggressive program to correct opacity, and a program to evaluate and identify

% Action on a permit application within a 120-day time period is not federally mandated. See Clean Air Act Section
165 42, U.S.C. § 7475, and Hancock County v. U.S. EPA, 1984 U.S. App. LEXIS 14024, at *12-*13 (6th Cir. 1984).

® We note that Michigan's regulatory revision process has recogmzed that the concept of “technical completeness” is
not defined or addressed in any DEQ regulations. The proposed revisions to Rule 206 from the Office of Regulatory
Reinvention states that "[t]he current wording within the rule is too vague and Rule 206 should be revised for permit
action by specific deadlines, for both minor and major source PTI based upon date of receipt of the permit
application. This would provide more regulatory certainty, and speed the issuance of permits. Historically, the term
“technical completeness™ has been somewhat arbitrarily determined as supported by lack of documentation within
existing PTI application files.” See Recommendations of the Michigan Office of Regulatory Reinvention Regurding
Environmental Regulations, dated December 23, 2011, at pp. 7 and A-10.
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potential solutions for BOF ESP manganese and lead emissions and LRF particulate emissions.
These activities have been detailed in our submittals of June 19, June 22, July 3, July 20, August 31,
and September 7, and are being addressed on a continuing basis.

Se\(e ’s offer of v roj

Severstal recogmzes its obllganons and is committed to workmg cooperatively with DEQ and with
local citizens in addressing air quality concerns: Severstal is willing to propose and implement
several voluntary measures to help further reduce emissions and help DEQ meet its goals with
respect to ambient air quality. Severstal is willing to move forward with these measures if DEQ
will commit to continue the current 182-05C permit update/revision process through to issuance of
a comrected permit. Accordingly, Severstal proposes the following projects:

1. Manganese control — Severstal proposes to eliminate hand scarfing of steel slabs, and
construct an automatic scarfing machine that would be controlled with a baghouse. As illustrated in
our submittal of July 20, 2012, modeled impacts of machine scarfing outside of Severstal’s property
are considerably less than the modeled impacts of hand scarfing.

2. SO; control — Severstal proposes to install a lime injection system at the C Fumnace
casthouse to control SO, emissions from the casthouse baghouse. This would be a technology-
forcing project, as this is not a demonstrated technology for blast furnaces and Severstal is not
aware of any blast furnace casthouses vsing lime injection for control of SO,. Severstal anticipates
lime (or potentially Trona, another SO; absorbing material) would allow for a material reduction in
SO, emissions from the casthouse. This project would help DEQ meet its obligations with respect
to the 1-hour SO, ambient air quality standard.

Upon installation of an SO, lime injection system, Severstal also proposes to test whether
lime injection affords any reduction in manganese emissions. Lime injection was identified as a
control solution in DEQ’s March 2012 study regarding ambient air concentrations of manganese.
Severstal is not aware of lime injection having been implemented for manganese control, but
developing new data would provide valuable information to DEQ, Severstal and the public.

3 Fallout mitigation, particulate control and manganese control — Severstal will commit to
installing a desulfurization slag pot watering station, which has previously been discussed with

DEQ and proposed, without resolution, as a possible measure to reduce the potential for fallout
from Severstal’s operations. Severstal also believes that a slag pot watering station will- control
fugitive emissions, and thereby reduce both fugitive particulate matter and manganese emissions.
Severstal recognizes that the alleged fallout violations are currently subject to enforcement by U.S.
EPA. However, no detailed discussions on fallout mitigation have occurred with U.S. EPA, and it
is uncertain whether the slag pot watering station will be an element of any resolution of claims
with U.S. EPA. Severstal now proposes a commitment to DEQ to install slag pot watering station,
regardless of the outcome of any discussions with U.S. EPA. Severstal will not seek consideration
of this project as a Supplemental Environmental Project with either DEQ or U.S. EPA.
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4. BOF ESP enhancement — As a result of the cumrent focus on operation of the BOF ESP,
Severstal has identified a significant project that would allow for enhanced operation of the ESP.
This project is not necessary for the ESP to operate in compliance with opacity limits, but would
provide enhanced control of particulate matter, and as a result is anticipated to also provide a
margin of benefit for manganese. Severstal intends to address this project at our September 14
meeting. :

Lack of Benefit to DEQ from Permit Denial

It is also worth noting that withdrawal or denial of the permit does not appear to provide any
material benefit to DEQ. DEQ was within several weeks of issuing a draft permit for public notice
and comment before the compliance issues at the BOF ESP sidetracked the draft permit. In
contrast, the serious detrimental consequences to Severstal from & denial of the pending permit
application would force Severstal to contest that denial. Regrettably, Severstal would simply have
no choice. Denial of the permit threatens the existence of the facility, and the thousands of direct
and indirect jobs that rely on it, including customers and suppliers across the state, with broad
impacts in the immediate Dearborn and Southeast Michigan area, to the iron mine that supplies
Severstal in the Upper Peninsula.

Charting a Path Forward without Permit Denial

Well established regulatory mechanisms exist for DEQ and Severstal to address the current
permitting and compliance issues without denial or withdrawal of the current permit application.
This can be accomplished through either a consent decree or through the use of a compliance plan
in Severstal’s Renewable Operating Permit (ROP). Use of an ROP compliance plan is a federally
supportable approach, one that is not at odds with any U.S. EPA enforcement action, and the
majority of the work on Severstal’s ROP renewal has already been accomplished.

A compliance plan can be imposed without the need to first allow any U.S. EPA enforcement to be
resolved, and is appropriate even if there are unresolved current compliance issues.” Indeed, the
very purpose of a compliance plan is to allow permit issuance when there is a current compliance
issue.” Specifically, DEQ can expand the compliance plan in Severstal’s currently pending ROP
renewal that would provide enforceable measures and milestones for bringing all units of concern

7 U.S. EPA would be able to comment on any revised ROP compliance plan, as per the ROP issuance process.
Further, any current or future enforcement measures imposed by U.S. EPA can be incorporated into the ROP
compliance plan. )

% See, e.g., AOCFR §70.6(c)(3), 70.5(c)X(8)(iii)(C); Rule 336.1213(4) . See also, e.g., In Re: Tesoro Refining and
Marketing Company. Petition IX-2004-8. Further, EPA evaluations of whether a given NOV or allegation of non-
compliance necessitates a compliance plan in an Tite V permit (i.e. ROP) all make clear that a compliance plan is an
available tool to address known current non-compliance issues, See In the matter of Georgiu Power Company, Bowen
Steam-Electric Generating Plant, Final Order at 5-9 (January 8, 2007: In the matter of Eust Kentucky Power
Coaperative Inc., Hugh L. Spurlock Generating Station, Petition 1V-2006-4, Final Order at 13-18 (August 30, 2007);
and I the matter of CEMEX, inc., Petition V1ii-2008-01, Final Order at 6 (Apnl 20, 2009).
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into compliance, while at the same time imposing a process for accomplishing the necessary
revisions.

Conclusion

For the foregoing reasons, Severstal is unable to withdraw its pending application, and seeks the
cooperation of DEQ to hold the permit application, address compliance concems via an enforceable
compliance plan, and work together toward issuance of a corrected permit and implementation of
other projects beneficial to air quality.

We look forward to discussing these issues with you further at our meeting scheduled for
September 14. In the interim, if there are questions regarding the above information, please contact
us.

Very truly yours,

ot i fR
Martin Szyrnanslu%?fh ¢ James E. Earl, Manager

Vice President and General Counsel Environmental Engineering

cc (via email):
Amy Banninga
Bruce Black
Dave Morris
Scott Dismukes, Esq.
David Rockman, Esq.
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Severstal Dearborn, LLC
Response to Comments Document
Page 26 of 67

May 12, 2014

Comment

The Draft Permit improperly falls to analyze the proposed emissions limits under current law and
regulations governing air pollution, including PSD and Non-attainment New Source Review

(NNSR) analyses.

AQD Response

Since PTI application No. 182-05C does not propose to make any physical changes or changes
to the method of operation to the existing emission units at the facility new source review (NSR)
under PSD was not iriggered. Additionally, if NSR under PSD was not triggered, the NNSR was

not triggered as well.

Comment

| read that there will be filtration systems for particulate matter with aerodynamics less than 10
microns {PM10) and particulate matter with aerodynamics less than 2.5 microns (PM2.5), which
are actual particles. That's good. But how about the gases that are going to be released, like
lead and CO which are detrimental to our health? And all the kids that live in that area, they

literally breathe in this air every day, and it's disgusting.
AQD Response

Severstal has existing particulate control devices in operation at the facility which includes an
ESP and a number of baghouses, there are no new control devices being installed through this
permitting action. These devices control the emissions of particulate (PM, PM10, and PM2.5)
as well as metals in particulate form. Lead, ke other metals and particulate, can be emitted in
filterable form and a condensable form at high temperatures, Since some of the lead emissions
from the process are in filterable form the emissions will be controlled by the particulate conlrol
devices, Additionally, the emissions of lead were evaluated using air dispersion modeling and
were shown to meet the lead NAAQS, which is protective of human health.

In the permit application Severstal updated its CO Best Available Control Technology (BACT)
analysis to determine if the previous BACT analysis from PTl No. 182-05 was still valid. This
analysis revealed that no additional control would be feasible for this project. Under the PSD
reguiations, the AQD does not have the regulatory authority to require additionat air pollution
control devices without the demonstration the control is required for BACT. Additionally, the
emisslons of CO were evaluated using air dispersion modeling and were shown to meet the CO
NAAQS standards, which are protective of human health.

Comment

Based on the application and associated documentation, the USEPA believes that Severstal
meets the crileria necessary for PSD pemit revision. Therefore, the MDEQ should reevaluate
the BACT determination for any emissions factors or BACT limits that must be revised, taking
into account current iechnology and requirements, as well as retrofit and other cost associated
with the fact that Severstal is an already-existing facility. Additionally, other commenters also
stated that Severstal should be required to go through BACT “today” and meet all current

requirements.
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Response to Comments Document
Page 27 of 67

May 12, 2014

AQD Response

This permit application did nof trigger NSR permitting under PSD, and therefore is not subject to
a BACT analysis evaiuating current technology and requirements. NSR was not triggered
because this permit did not propose to make any physical change or change in method of
operation of any equipment at the facility. The purpose of this application was fo demonstrate
that the previous netting and BACT analyses were still valid, using up to date emission factors.

Comment

Require Severstal to meet the current permit limits and install additional control to achieve those
levels. Why are there no technologies available to meet the current limits?

AQD Response

Severstal has shown through this permit application that even with the revised emission rates,
the proposed project would have still netted out of PSD for PM, PM-10, NOx, VOC, and lead.
Since these pollutants nelted out they are not subject to BACT review and therefore the AQD
does not have regulatory authority to require Severstal to install additional control for them.. SO,
and CO remained above the significant level in the updated netting analysis and Severstal
showed through a re-BACT analysis the additional control remained uneconomical. Therefore,
the AQD does not have the regulatory authority to require Severstal to install additional control
for them,

Comment

The MDEQ further asserts that no additional NSR is required where PTI No. 182-05C only
changes the amount that Severstal Is allowed to emit, and does not change the amount of
pollution Severstal is actually eémitting. These assertions that no new NSR should occur are
logically incongruous in light of the fact that according to the MDEQ, the determinations of
emissions limits in Seversial's previous PTis were based on “limited” and “incomplete®
emissions testing data. Moreover, when emissions limits were created for Severstal, Wayne
County was in attainment for SO, Non-attainment NSR, including Installation of lowest
achievable emission rate (LAER), must be triggered, even in the absence of a current physical
change or change in the method of operation at Severstal, where previous NSR (at the time of
changefinstallation) was based on faulty data, and where the attainment designation for a

criteria poliutant (SO,} has since changed.

AQD Response

During the time of original permitting, Wayne County was designated as attainment for SO,.
Since this permit is updating the emission information and is not considered a physical
modification under either the PSD rules or the major NNSR rules, the emissions should be
evaluated as if the area were still in attainment. Severslal provided a re-BACT analysis for SO2
that was evaluated as part of this application and showed that no additional controf was still

BACT.
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Fiedler, Lynn (DEQ) ;

From: Fiedler, Lynn (DEQ)

Sent: Wednesday, May 07, 2014 6:11 PM

To: Wurfel, Brad (DEQ); Seidel, Teresa (DEQ)
Ce: Dolehanty, Mary Ann (DEQ)

Subject: . FW: Contact from EPA on Severstal Permit

From: Hellwig, Vince (DEQ)

Sent: Wednesday, May 07, 2014 5:37 PM

To: Sygo, Jim {DEQ); Fiedler, Lynn (DEQ); Dolehanty, Mary Ann (DEQ)
Subject: Contact from EPA on Seversta} Permit

| had a call from George Czerniak today concerning the pending decision on the Severstal permit. Specliically
the issue is how we will treat SO2 in the permit and the EPA comment. | told George that since we were
repermitting the source that we were going back to the attainment status of the original permit and the RCD
would reflect this. George commented that they had been requested by Rep. Talib and another Rep. to take

over the permitting for Severstal. Of course they have no authority te do so.

George said he wanted o give me a heads up that we may be at odds on this issue. This may be sémething
we have to deai with in the near future. '

Sent from my iPad
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Severstal

9/12/2012 Letter on Reasons Not to Deny Permit Application

" Letter Subject is the permit, not settlement
Subject is “Permit Application” but also labeled “Settlement Confidential Not Admissible Evidence.” This
correspondence is related to the permit application. DEQ is not in settlement discussions with Severstal.
DEQ’s role in settlement ended January 2012, now EPA is lead on enforcement. Page 3 states that
“permit corrections are critical..”

Letter Analysis

Item Analysls Page
Unknown, but Can be used as basis to revise permit, but cannot continue to change 2,4
pre-existing information after application for permit correction is submitted.
emissions

Data and limits in
current

Subsequent testing s in conflict with data included in the application. This
invalidates the application and removes the basis for making a decision. If the

application permit were issued using the application data, Severstal would be non--
compliant and would be subject to enforcement action...the same place they
are now. _ - A inet N ys. .
Grand fathering |2 DEQ does not Believe that SEVerstal [0ses grandfathering benef‘ ts if" the
of Regulatony fapplication is withdrawn. New regulations Sifte copstructionibegan will
Thanges ' pot apply™see Avenalidecision?
- New regulations may be brought into an EPA enforcement/consent
agreement. Until the issues with EPA are settled, a valid and durable
permit is not possible
EPA Guidance on | Was Ogden Martin Tulsa (1987) supetseded by Avenal decision {2011)? s

Permit Process

-~ Were there changes to data after application was submitted?
- Was EPA in enforcement action with the company?

The information that you have submitted indicates that on Deceraber 23, 1982, a PSD
permit was issued ... Prior to construction... permit modifications were issued to the
source resulting in a final permit ... The units were constructed in conformity withthe
modified permit and subjected to compliance testing .. Measured ... emissions exceed the
permit limit by a "significanl” amount as defined in 40 CFR 52.21(b}23)(i). The source

'has requested that the penmt be revised to roflcct the actual measured emissions of these

pollutants,

mwmmmmw t'or the Ogden

Martin facility, I BACT review is reopened, which polhutant(s) would be subject, to
what degree should the limitations and economics of the existing facility come into play,
and wounld the June 25, 1987, "Operational Guidance on Control Technology for New
and Modified Waste Combustors” apply to this facility?

assumes that

ed on the i i is re: faulty data, o
incorrect tions co ed in the origi modified pe lications have
resulted in what may be inappropriate B emission levels and uppe ificant

emissions, and there is no indication that the applicant intentionally acted to




Item

Analysis

Page

misrepresent or conceal data in their original and modified permit appllcations and

BACT analysis. This guidance does not apply ta any other type of noncompliance
scenario.

... the source has an initial obligation to comply with the permit. At a minimum the
squrce should be required to investigate and report to the permitting agency all available
options to reduce emissions to a lower (if not the permitted) level. If compliance with the
permit can be reasonably achieved, the source should be required to take steps to reduce
emissions. If sufficient emission reductions down to ¢ rmitted lew tbe

ly achiev en a reevaluation of the it mav be warranted

elow the significance [evel, a PSD
d in the source's PSD permil
t technel

or 2S04, if potential emissions cann: red
review is ired the must be in

ith NOx and merctry emissio: a is consid

If a revision to the permit is determined to be appropriate, the revision must also address
all other PSD requirements which may be affected by an aliowable increase in permitted
or newly regulated emissions (eg., protection of the standards and increments, additional
impacts, monitoring) The control of emissions of toxic air polfutants is an important

aspect of PSD réview. This memorandum does not address potential gir toxics jssus,

EPA Enforcement

Has primacy. Ignores state permit actions.

Why deny?

= DEQ’s position is that rules require actionona perrmt within 120 days after
receipt of all the infom'lation requlred—administratively complete. DEQ
has no legal mechanism to put a hold on the application until EPA has
acted—they have to act if the application is not withdrawn

- Theyhave responsibility to act on resident compiaints

DEQ Must act
within 120 Days

Rule or performance target?

Administratively
complete?

Do subsequent revisions point to the application not being truly complete?
e . . chme T P P I

ORR
Recommendation
(rule has-not
been changed)

ORR Recommendation: R 336.1206 must be more specificand must include a
definition for “administratively complete”. The rule should be amended to:

... Require AQD to act (issue or deny} on all minor source Perimit to Install {PTI)
applications within 180 days of receipt. This should include "opt-out” PTls...
Allow for the extension of these deadlines with the mutual consent of both the
applicant and the DEQ. :

Voluntary
Projects -

What are priorities? Whatis tlrneline? ; i
Severstal should focus on those projects that are most likely to:
- . Meet EPAs requirements under a consent agreement

- Have the greatest impact on emissions

Reason to Extend

Enforceable com pliance plan under current permit?
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(R Tl vl NG A P No, 162-058 Caradions

From:
To:
Date:
Subject:

Bryce,

qqqqq

Nk et B i S i il

"Earl, Jim" <jeari@severstalna.com>
FEIGHNERB@michigan.gov

3/9/2009 6:05:18 PM

Severstal North America - PTI No. 182-05B Corrections

Per our discussion on March 5, altached Is our letter stating why any
corraction to the existing permit limits in 182-05B would not be a
permit modification. Please contact me or Ted Bishop with any
questions, Thanks. -

Jlm_ Earl

Manager, Environmental Engineering

Severstal North America, Inc.

(313) 845-3217

ccC:

SEIDELT@michigan.gov; TELESZR@michigan.gov; SIAB@michigan.gov;

tkalinowsky@nthconsultants.com; SDismukes@eckerlseamans.com; dmorris@severstalna.com; . ..




North America, Int, “ Desatbom, Ml 48120-1699

14661 Rotunda Drive
? SeverStal .. P.O.Box1698
A
March 9, '2069

Mr. Bryce Feighner

Michigan Department of Environmental Quality
Aijr Quality Division

Constitution Hall, 3™ Floor

525 W. Allegan

Lansing, MI 48909

RE; Severstal North America - PTI No. 182-05B Corrections Do Not Constitute a Modification

Dear Mr. Feighner:

Thank you for the time which you and Randal Telesz took to meet:with Severstal North America
(“Severstal”) on Thursday, March 5, 2009 to discuss the permit cofrections that need to be made to
Permit to Install (PTI) No. 182-05B. As discussed during the meeting, Severstal is submitting the
following information affimning that we are not making any physical or operational changes outside
of those covered under PTI No. [82-05B and therefore, the facility is not being modified.

BACKGROUND

Severstal was issued PTI No. 182-05B on April 19, 2007, which authorized modifications to the C
Blast Furnace (“C-FCE"), installation of the BOF secondary emission control baghouse and the
installation of a baghouse on B Blast Furnace (“B-FCE"). Various contemporaneous increases and
decreases resulted in the facility netting out of PSD for nitrogen oxides (NO;) and particulate matter
less than 10 microns in diameter (PM,). The modifications resulted in significant net increases of
sulfur dioxide (SO;) and carbon monoxide (CO) and therefore PTI No. 182-05B is a PSD permit for
those pollutants. To date, the facility has not yet completed the construction of the B Blast Furnace
baghouse and other modifications allowed by PTI No. 182-05B. * . '

Emission rates detailed in Severstal’s permit application were bas‘ed o a combination of emission
factors from BPA's AP-42 database and the FIRE Data System, as well as past stack testing from
various steet mills, including stack tests at the Severstal facility — all of which were the best available
data at the time the application was prepared, submitted and reviewed, up through the issuance of the
final permit. As required by PTINo. 182-05B, Severstal has performed a myriad of compliance
stack testing at the Dearborn, Michigan facility, and has found that some of the emission factors and
resulting emission estimates do not accurately portray the facility's operations.

Severstal and the MDEQ have both recognized that in the case of PM;g and metal emissions, the
emission factors used to develop Permit No, 185-05B do not include emissions of the condensable
particulate fraction. Current compliance testing, however, has included measurement of condensable
particulate emissions when determining compliance with the permit emission limits. The results of
the recent source specific testing have demonstrated that, contrary to previous engineering judgment,
the difference between the emission factors (without condensable PM) and the site specific test
results are significant due to the unexpected contribution of condensable particulates. Given this new
site specific data (which is the first data of its kind for condensable particulate from integrated steel
manufacturing), Severstal and MDEQ are recognizing the need to account for condensable emissions




Mr. Bryce Feighner
March 9, 2009
Page 2 of 4

q
and to update the application based on site specific data and emission factors. As a result, Severstal
needs to make corrections to certain emission limits contained in PTI No. 182-05B, and will need to
make appropriate updates to the emission calculations used in the application.

Based on the information collected during site specific testing to date, Severstal proposes to revise at
least the following emissions at the foliowing sources; PM;q at its C and B furnace baghouses and
BOF baghouse, CO at its BOF ESP, mercury at its C Purnace stoves, lead, manganese and SO; at the
baghouses for B and C Furnaces, All emission limit revisions would be intended only as corrections
to inaccuracies in the emissions factors used to derive the current permit limits.

Severstal is not proposing to make any physical modifications or changes in the method of operation
to the facility, and is not requesting any additional production capacity beyond what is allowed in
PT1No. 182-05B. Severstal will only operate the facility as set forth in the permit, still based upon -
the underlying permit application; and for sources not included specifically in the permit, operations
will continue in the same manner as they have been both prior to and subsequent to the issuance of
the 182-05 series of permits, Accordingly, Severstal does not plan any installation, construction,
reconstruction, relocation, or modification at its facility which is not already permitted under PTI No,
182-05B and correction of the permit limits will not result in any such activity, as explained further
in this correspondence.

RULE 201 PERMIT APPLICABILITY
The State of Michigan’s Air Pollution control Rule 201(1) states that:

A person shall not install, construct, reconstruct, relocate, or modify any process or process
eguipmeny, including consrol equipment pertaining thereto, which may emit {an air
contaminant], unless a Permit to Install which authorizes such action is issued by the
Department. o I
54 z ) :
Severstal will demonstrate that the necessary corrections to PTI No, 182-05B would not be
considered an installation, construction, reconstruction, relocation, or modification as discussed
below.

Installation/Construction

Installation and consjruction are often used interchangeably and refer to installing a new emission
unit. “Installation” means installing new emission units into an existing building or an existing site.
“Construction” refers to constructing a new building along with installing new emission units within
the building or new emission units at a new site.

Since Severstal is merely requesting adjustments or corrections to emission limits contained in PTI
No. 182-05B, it is not pursuing the installation of any new equipment and therefore there is no
installation or construction taking place.
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Reconstruction
Reconstruction is defined in Rule 118(b) as:

The replacement of components of an existing facility so that the fixed capital cost of the new
components is more than 50% of the fixed capital cost that would be required to construct a
comparable entirely new emission unit and so that it is technologically and economically
Jeasible to meet the applicable requirement. :

"Fixed capital cost,” as used in this subdivision, means the capital needed to provide all of
the depreciable components.

This definition is consistent with the federal definition at 40 CFR 60.15.
Severstal is not contemplating any replacement of components or capital expenditure.

Relocation
The term relocation refers to moving an existing emission unit, Relocation may occur within the
same facility or from one facility to another.

Severstal is not proposing to relocate any equipment.

Modificatton
Rule 113 (&) defines modification as:

...making a physical change in, or change in the method of operation of, existing process or
process equipment which increases the amount of any air contaminant enitted into the outer
air which is not already allowed 1o be emitied under the conditions of a permit or order or
which results in the emission of any toxic air contaminant into the outer air not previously
emitted. An increase in the hours of operation or an increase in the production rate up to the
maximum capacity of the process or process equipment shall not be considered to be a
change in the method of operation unless the process or process eguipment is subject to
enforceable permit conditions or enforceable orders which limit the production rate or the
hours of operation, or both, 1o a level below the proposed increase.

A modification has occurred if the physical or operational change results in any of the following:
1. anincrease in emissions;
2. emissions of new poliutants not previously permitted; or
3. changes to other existing permit conditions

Severstal has not made any physical changes or changes in the method of operation except those
authorized under PTI No. 182-05B, nor is Severstal proposing to make any additional physical
changes or changes in the methods of operation than those already allowed (unless otherwise
authorized by separate permit). - Emissions will be entirely consistent with normal operation of pre-
existing sources and operation of all sources as permitted by PTI No. 182-05B.
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Severstal understands that it will be necessary to revise PTI No. 182-05B, and also ensure that
existing PSD netting and ambient impact analyses are intact. However, comrecting emission factors
and emission limits in the existing PTI No. 182-05B would not be considered installation,
construction, reconstruction, or relocation or alone be considered a modification subject to additional
permitting requirements. '

If you have any questions, please feel free to call me at 313-845-3217 or Ted Bishop at
313-323-1261.

Very truly yours,

ames B. Earl, Manager
Environmental Engineering

cc:  E.M. Bishop
D. W. Morris
S. R, Dismukes, BSCM
R. P. Kalinowsky, NTH
B. Sia, MDEQ
R. Telesz, MDEQ
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AIR QUALITY PLANNING
AND STANDARDS

JAN 31204 OFFICEOF

MEMORANDUM

SUBJECT: Guidance on Extension of Prevention of Significant Deterioration (PSD) Permits under
40 CFR 52.21(r)(2)

FROM: Stephen D. Page, Director M\M Ku ‘W‘N%

Office of Air Quality Planning and Standards

TO: Regional Air Division Directors, Regions 1-10

The purpose of this memorandum is to clarify the U.S, Environmental Protection Agency's views on
what constitutes adequate justification for an extension of the 18-month timeframe for commencing
construction of a source that has been granted a preconstruction permit under the prevention of
significant deterioration (PSD) provisions of part C of title I of the Clean Air Act (CAA). Such
extensions are authorized by 40 CFR 52.21(r)(2).'?

This guidance primarily applies to the EPA and delegated permitting authorities. In preparing the
guidance, we sought input from regional offices and also informed state and local air agency staff about
its main concepts.

For questions on this guidance, please contact Raj Rao at (919) 541-5344, rao.raj@epa.gov or Jessica
‘Montafiez at (919)541-3407, montanez.jessica@epa.gov.

BACKGROUND

The permit extension provision at 40 CFR 52.21(r)(2)° establishes that “approval to construct [a new
major stationary source or major modification] shall become invalid if construction is not commenced

! This document explains the requirements of the EPA regulations, describes the EPA policies, and recommends procedures
for permitting authofities to use 1o ensure that permitting decisions are consistent with applicable regulations. This document
is not a rule or regulation, and the guidance it contains may not apply to a particular situation based upon the individual facts
and circumstances. This guidance does not change or substitute for any law, regulation or any other legally binding
requirement and is not legally enforceable. The use of non-mendatory languege such as “guidance,” “recommend,” “may,”
“should” and “can,” is intended to describe the EPA policies and recommendations. Mandatory terminology such as “must™
and “‘required” are intended to describe controlling requirements under the terms of the CAA and the EPA regulations, but
this document does not establish legally binding requirements in and of itself.
?1n 1992, the EPA finalized permit extension provisions in 40 CFR 55.6(b)(4) for sources seeking permits in the Outer
Continental Shelf (OCS): The permit extension provisions in 40 CFR. 55.5(b)(4) only apply to OCS sources and as such they
are not addressed by the clarifications in this memorandum.
3 The CAA does not expressly include the 18-month deadline or any provision for extending that deadline. Thus, the EPA's
analysis focuses on the regulatory text.
Intemat Addrass {URL) » hitp:/Mww.epa.gov
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within 18 months after receipt of such approval, 1f construction is discontinued for a period of 18 months
or more, or if construction is not completed within a reasonable time”™ In addition, this provision states
that “the [EPA]. Administrator may extend thé 18-month perioll upon a satisfactory showing that an
extension is jt’_istiﬁed._'” This proyision gives the EPAdiscretion to extend the 18-rhonth commencement
‘of construction deadline for PSD permits issued under federal authority where the EPA determines thata
“satisfactory showing that an extension is justified" has been made, The PSD regolations indicate that
the EPA should exercise this discretion on a case-by-case basis, evaluating whether the showing offered
for & particular extension is-satisfactory and, accordingly, whether an extension is justified for a
particular permit. The text of 40 CFR 52.21(r)(2) does not provide any specific critetia or required
process that must be satisfied before the EPA can exercise it$ discretion to determine that a permit
extension is justified.

The EPA has previously considered how it would exercise its discretion in defermining whether, granting;
a permit extension was justified-under‘the provision in 40 CFR 52.21(c)(2). In 1988, Wayne Blackard,
then Chief of the EPA’s Region 9 New Source Section, issued a'policy memorandum® describinghow
Region 9 intended to exercise its discretion at that time in determining whether granting an extension of
the 18-month commencement of construction.deadline was justified:per 40 CFR 52.21(r)(2). However,
the approach described in the 1988 Region 9 policy memorandum is niot, and never hes beén, thé
exclusive means by which art applicant'can show that-an extension of the 18-month expiration period is
justified. The 1988 Region 9 policy memorandum did not purport to interpret the tecms of 40 CFR
52.21(x)(2) and did not state that the provision requires the approach outlined in the memorandum to
shaw that an extension of the 18-month timeframe for commencing construction is justified.
‘Accordingly, the 1988 Region 9 policy memorandum should not be viewed as a controlling EPA
interprefation of 40 CFR 52.21(r)(2); but rather.should be regarded as a prior Region 9 policy statement
for PSD permit extensions. This: 1988 Regioh 9 policy memofandum asked the permittee to submit a
complete re-analysis of PSD permit requirements and stated that the Region would conduct another
comprehensive,PSD review. This comprehensive PSD review was to include a re-analysis of the best
available cofitrol technology (BACT), a re-analysis of air quality impacts and PSD incremnerit
consumption,.and an shalysis of anyiew PSD requirements, The 1988 Region 9 policy memorandum
also catled for a public participation process under 40 CER 124 in order to determine thet a PSD permit
extension was justified under:40 CFR 52.21(1)(2).

In addition to the 1988 Region 9 policy memorandum described above, in 1985 an EPA headquariets
office developed a draft policy gdaressingPSD_pmit extension requests that was.distributed for review
among the EPA ;sté,tfi? 'Wsﬁ?@.pmdqmers officealso developed & sintilar fbut_ not identical) draft
policy dated June 11, 1991 3 Ho\i_mv:r! these documents were never issued in final form. Because these

“*This guidance is spec‘i%cgll’y intended to clarify our corrent views an processing requests tp extend fhe 18-nionth imeframe
for commencing construction under 40 CFR'52.21(r)(2). It does not address the two other aspects of 40 CFRSZ;H(Q(Z),},E,,
thic provisions pertrining to discontinuing construction and completion of construction within a reasonablé time. Requests
pertaining 1o these provisions occur less frequently, and may present different considerations, than requests For extension of
the deadline for commencing construction. The EPA will exercise its discretion to address these requests ona case-by-case
basis.

3 For phased éonstrucfion projects, the provision alsd states that “each phase must commence construction within 18 months
of the projected and approved commencement date.™ _ ' :

* Memorandum from Wayne Blackard, Chief, New Source Section, EFA. Region 9 Policy bn PSD Permit Extensions
;September 8, 1988): See htip:/fwww.epa.gov/ttn/naags/agmguidelcoliection/nsr/extnsion.pdf.

Memorandum from Darryl . Tyler, Director, Control Program Development Division; Revised DraRt Policy on Permit

Modifications end Extensions (July 5, 1985). See.h@:/fmvw,gpa.gavﬁm/naaqs!aqmguide[caifectian/nsr(permmad.}dﬂ

1 See hitp./www.regulations.gavitt/documentDetail; D=EPA-R09-0AR-2013-0190-6010.
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documents were drafis that were never finalized, they did not establish a controlling interpretation of the
téxtin 40 CFR 52.21(r)(2). These draft EPA headquarters policies called for publi¢ noti¢e and comment
for PSD permit extensions and a substantive re-analysis of BACT: and in some instances other PSD
requirements. The draft policies discussed the rale of the permit expiration requirement in ensuring that
PSD analyses, in‘particular BACT, be current for PSD-permitted projects. These draft policies were
based on the idea of allowing extensians readily but requiring substantive reviey {o enstre that the
BACT limits and gther conditions in the original permit remained current, The,EPA developed these
draft approaches.as alternatives to other approaches, such as requiringa showing of the inability of the
source 1o construct due to-various reasons including but not Jimited to. economic or legal constraints. In
the 1985 and 1991 draft policy memorands, the EPA explained that the latter approaches preserited
"varying degrees of subjectivity and certain difficulties in the facfual analysis, wliich these draft policies
sought to ayoid.

THE EPA’S POLICY ON PSD PERMIT EXTENSIONS

After further consideration of the practical impact of these earlier policies, the EPA has determined that
it is more apgrOpri_aIe-a'rl& conisistent with the terms of 40 CFR 52.21{r)(2) to evaluate on a case-by-case
basis whethier an‘applicant has shown that an extension of the deadline for commencing construction of
2 PSD permit i3 justified, This analysis would include & case-by-cdse consideration of the appropriate
‘factors and process to be employed in determining whether to grant such request. As 40 CFR 5221(r)(2)
does not specify that any particular criteria must be satisfied or process followed, this casé-by-case
approach is consistent with the provision and the discretion that it provides to the EPA.

Requiring substantive-review of a prior PSD permitting decision and condncting an.additional public
participation proccss in the context of PSD exteasion requests has resulted in litfle or no practical
distinction between the extension of an existing PSD permit and an applicant having to-apply for a niew
-permit, The 1985 and 1991 draft policies did not consider how this approach coiild obscure the
distinction between extension of an existing permit and requiring the applicant to apply for a new
permit, The intensive substantive review and associated public-participation process chlled.fot in the
1988 Region'b policy memoranduin further illustrates this tension between a permit-extension and-a new
pemiit. The'EPAsbelieves it is impditant fo give meaning to the extension provision in the PSD
regulations.

The 1985 and 1991 draft pblicy memoranda did not recognize other potential downsides of the approach
they described, such as the potential for substantial further delay or the significant resource burden that
may result frorh substantive re-analysis of the permit in the-context of even a relatively brief extension
request, The EPA’s recent gxperiénce is that improvements in pollution control technology for eriteria
pollutants have not been océurring as rapidly as was anticipated at the time ofthe earlier draft EPA
policies on permit extensions, Thus, the fime and resource burdens involved in reviewing an earlier
permitting decision after the initial 18 months do not produce as much value in this context. The earlier
draft documents also did not. demonstrate?hatre-evalugﬁoh_ of permit conditions was necessary when
other factors may otherwise provide a reasonable justification for an extension, such as litigation over
the PSD permit or & lack of ather approvals that precludes a source front commencing construction. In
recent yeats, the EPA has noticed an increase in the number of PSD pemnits subject to judicial review
and the time required to complete this process, patticularly in the U.S. Courts of Appéals. The earlier
diaf policies expressed concern with subjectivity and difficulties in verifying facts showing the inability
of the source to construct due to various reasons such as economic or legal constraints. However, the
EPA has not encountered such difficulfies in its more recent reviews of permit extension requests or
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received information fodicating that other PSD permitting authorities are frequently experiencing such
difficulties.

With regard o solicififig public comment on an extension request, the earliér Region 9 and draft
headquarters policies deemed this process ailvisable in the context of ther elements of the policies.that
called for substantive review of PSD requirements such as BACT before granting the extension. When
this kind of substantive review is not conducted, the'EPA does not see the same basis for providing an
oppottunity for public comment on an extension,of the deadline for commencing construction. A later
section of this memsorandum discusses the issue of the appropriate process for granting a permit
extension in more detail. '

As apolicy matter; the EPA generallyintends o exercise its discretion, in accordance. with 40 CFR
52.21(1)(2), to make a.case-by-case evaluation of whether a source’s showing is satisfactory and,
therefore,-whether an extension is justified for a perticular permit.” The text of 40 CFR 52.21(r)(2) does
not provide any specific criteria or required process that must be satisfied before the EPA can exercise
its discretion to determine that a permit extension is justified. Therefore, the elements outlined below
;epmenf various aspects-of permit extension situations that the EPA Regions, and state, trbal or locel
programs that jssue permits dn behalf of thé EPA in accordance with 40 CER 52.21(u) (“delegated
permifting aufhorities”), should generally consider in determining whether a particular permit extension
is justified. However, These aspects do not represent the only factars that may be relevant when
considering whether a parficular permit extenision is justified. Consistent with 40 CFR 52:21(r)(2), the
EPA may in.a particular case-exercise its discretion to determine that another type of showing is
sufficient.or necessary to jtist_iﬁra*permit extension. If a delegated permitting authority is considering,
issuinga permit exferision the delegated permitting authority should coordinate with the EPA 1o ensuzé
thatthe a'pgtﬁadl beirg considered is consistent with 40 CFR 52.21()(2).

WHEN AN EXTENSION REQUEST:SHOULD BE MADE

While 40 CER.5221(r)(2) doesmot specify a deadline for requesting a PSD permit extension, sources
are stronglyErcouraged to request a permit extension in advance of the end of the 18-month period for
commencing construction. The EPA and delegated permitting authorities should strive to‘make PSD
permit gxtension decisions as expeditiously as possible.

LENGTH OF EXTENSION

The EPA’s regulations do not state the fime period for a permit extension granted under 40 CFR

52 31(t}(2). However, e believe that PSD permit extensions generally should be available foran
additional 18-month.period following the initial 18-month timeframe for commencing constfuction set
forth in 40 CFR 52.21(t)2), and should be based on adequate justification for the length of the petmit
extensiopi, Permit exténsions for shorter or longer time peticds mdy be granted depending on the
particular demonstration that an extension ofthe commencement of construction deadline is justified.

? We note that the EPA Region 9 has previously applied the reesoning reflected in this guidance i making a case-specific
determination, in the context of a particalar request to extend the deadline for commencement of construction in a PSD
permit. Information ¢oncerning this'determination can be found at 78 FR 40968 (2013), See

httg:[[www.ggg.ggv[fdgg[ pkg[FB-EEQ?ﬂ[EdfﬁgB-;ﬁ;}g, pdf



'PSD PROGRAMS UNDER APPROVED STATE IMPLEMENTATION PLANS (SIPs)

“We note that while the 18-month timeframe for commencing construction ppests in the EPA's rules in
40 CFR 52.21, neither the CAA nor the EPA’s rules in 40 CFR 51.166, which govern SIP-approved
PSD programs, contain this 18-month deadline, Accordingly, SIP-approved programs are not required to
include the 18-month construction deadline, and nothing in this puidance should be read to indicate thet
SIP-approved PSD programs nieed to be revised consistent with this guidance. Nonethéless, we
entourdge permitting authorities with SIP-approved PSD programs that incorporate’the 40 CFR
52,21(r)(2) provision by reference or that implement a provision simiilar to 40 CFR 52:21(r)(2) to apply
this poli¢y/ or a-policy that is similar to that included in'this memorandym. Owners or operators of
facilities seeking extensions of PSD permits issued by state, tribal or local autharities with SIP-approved
programs should contact their PSD permitting authority for information on the applicable reg@irements,

EXTENSION OF MINOR SOURCE PERMITS

This permit extension guidance does not address minor New Source Review (NSR) pennit extension
requests (othet than requests for certain sources in Indian. country'®) becanse the provision in 40 CFR
52.21(r)(2) does not apply to minor NSR sources. Owners or operators of facilities with questions on
minor source permit extensions should contact their minor NSR ‘permitling authorify.

FIRST PERMIT EXTENSION REQUEST

In accordsince with 40 CFR 52.21 (1)(2), 4 permittee’s first PSD permit extension request should include
a detailed justification of why the source cannot commence construction within the initial 18-month
deadline, For example, relevaiit factors for this justification could include ongoing litigation over the
PSD pennit, riatural disasters that dirvectly affect the facility, significant or unusygl economic
impedimerits (including inability to secure financial resources necessary to commence construction)
and/or delays in objaining other réquired permits.

Furthermoré, the EPA belicyes that.in orderto give meaning 1o the extension provision in 40 CFR
'52.2‘1(r)t23, review or redo of substantive permit‘analyses such as BACT, air quality impacts analysis
(AQIA) or PSD increment consumption analyses should generally nat be necessary for a first permit
extension request.

SECOND PERMIT EXTENSION KEQUEST

The EPA believes that in most cases a request for a second extension of the commencement of
construction deadline should ificlude 4 substantive re-analysis and update of PSD requirements; Orly in
rare circumstances would a detailed justification of why & source cannot commence canstruction by the
currént deadline (as is recommended above for the purpose-of requesting the first extension) be
sufficient to support a second extension. Generally, the benefits of conducting an updated substantive
review ot;-:thePSD requirements after 36 months from the initial issuance of the PSD permit would

" Since PSD séiirces in Indian country are curréntly perniitted under 40 CFR 52.21 and the permit extension provisions for
minor soltrces in Indiin country (40 CFR 49.155(b)) are identical to those in 40 CFR 52.21(r)(2), this guidance also extends
1o the EPA’s consideration of sources $ecking extensions of the déadline for commencing construction in PSD and minor
NSR permits in Indian country until such time 24 a tribe develops and the EPA pproves a tribe’s PSD or minor NSR Tribal
Implementation Pl (TI).
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outweigh the considerations discussed above that favor an initial extension without such analysis. While
the EPA's experience is that pollution control technology for criteria pollutants has not been advancing
at the same rate that it once'was, the EPA believes that it is more likely that technology and’sir quality
considerations will become outdated. when construction does not begin until 36 months or longer after
the EPA has taken final actioi to issue a PSD permit. Therefore, when a second extensiop of the
deadtine for conmencing construction is requested, the EPA will evaluate on a case by-case basis
whether a second permit extension is justified. In some cases, the EPA may ask the permittee to apply
for 2 new PSD‘permit rather than conduct its review through a permit extension proceeding.

PSD PERMIT EXTENSIONS INVOLVING GRANDFATHERED REQUIREMENTS OR
.RE%JIJREMEN_ ENTS THAT TAKE EFFECT DURING'THE INITIAL 18-MONTH PERMIT
TE

I ceftain circumstances, the EPA has not imposed PSD Tequirements resulting from a newly regulated
pollutant or a new or revised national ambient air quality standard (NAAQS) or PSD incfementon
permitapplicants that have already submitted complete PSD permit applications or on projetts fof which
draft PSD pérmiits have already beén issued at the time when a new requirement would otherwise go into
effect. These sources and modifications have been “grandfathered” from having to demonstrate,
compliance with.the new or revised PSD refulatory requirtments. Thus, the EPA hes nsed
grandfathering as a means of transition to new PSD requirements.

CurrentPSD regulations do not peak specifically to whether an extension of the initial 18-month
commencement of construction deadline may be justified where a projecthias been grandfathered in the
initidl PSD permit decision from PSD requirements that wolld otherwise have applied: Therefore, the
EPA believes'itis appropriate and consistent with the terms of 40. CFR 52.21(:)(2) and the fliscretion
provided by those terms to evaluate on a case-by-case basis whether and under what circumstances a
PSD permit extension is justified‘in the context of such a.source. Therefore, a source.that was
grandfathered from PSD requirements that seeks a permit extension is encouraged to address in.its
permit extension request and justification the significance of the grandfathering and whether the EPA’s
..pasis.for. grandfathering the pennit sfill applies todhe soures.

Similarly; the PSD regulations do not specifically address sityations where a new pollutant is regulated.
or aNAAQS is promulgated or revised after a permit is issued but before the expiration of the 18-month
deadline:for commiencing construction. In its 1988 policy memorandum, Region.9 called for a PSD
permit extenston application o address the new PSD pemiitting requirements thatbecame applicable in
this 18-month period. However, considering the extension language of 40 CFR 52.21(t)(2) and the value
of giving an extension meaning independent of a new permit application, the' EPA believes that a
permitting authority has the discretion to evaluate on 4 case-by-case basis whether and under what
circumstances it would be justified to issue a PSD permit extension without requiring the source to meet.
anew requirement that took effect during the term bf the initial'permit.'! Thus, applications for permit
extensioris should address this issue, if applicable.

!! The EPA has explained elsewhere thet a PSD perntit issued before & new requirement takes effect does riot need to be
reopencd. 75 FR 31514, 31593 (June 3, 2010).
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PSD PERMIT EXTENSIONS FOR AREAS THAT HAVE BEEN REDESIGNATED FROM
ATTAINMENT TO NONATTAINMENT

Part D of the CAA contains the general and poliutant-specific requirements applicable to all areas that
are designated nonattainment of the NAAQS. However, netther the CAA nor the regulatory text at 40
CFR 52.21(r)(2) provides any specific criteria or required process for PSD permit extensions in areas
that have been redesignated from aftainment to nonattainment for a particular pollutant following PSD
pérmit.issuance.

On March 11, 1991, John S. Seitz, then Director of the Office of Air Quality Planning and Standards,
issued a policy memoradum conceming certain transitional issues related to changes to the NSR
requirements of the PSD and nonattiinment area programs resulting from the CAA Amendments of
1990. Amgng other fhings, this memorandum stated, without defailed discussion, that it would be
inappropriate:to extend the PSD permit-expiration deadline for parmits issued to sources in areas that
have been designated as nonattainment following permit issuance.

As with the other older policy memoranda discussed in this docurnent, this 1991 Seitz memorandum
does not purport to interpret the terms of 40 GFR 52.21(1)(2) ahd/does not state that the regulation
requires the approach cutlined therein in all circumstances to determine whether an extension of & PSD
permit's commencément of construction deadline is justified in areasthat have been redesignated as
nonattainment following PSD permit issuance. In-addition, the memorandum does not discuss how PSD
contines to apply to pollutants for which the area remains designated atteinment while nonattaintment
NSR becomes applicable only to the pollutants for whicki the area is designated as nonattaifnment.
Considering'this distinction, the EPA believes that it is appropriate and consistent with the terms in 40
CFR 52.21(r)(2) to eviluate on a case-by-case basis whether an extension of the PSD permit is justified
in situations where one or more pollutants have been redesignated nonattainment following PSD permit
issuance and the PSD permit contains othet pollutants for which the area remains in attainment.
However, for the polliitant(s) for which the areg changed ta nonattainment, these poljutant(s) should be
evaluated by the‘appropriate permitting alithority under the applicablenonattainment NSR permit
Tequiréments prior fd commencing construction.if construction will be-delayed-beyond the:18:month-—
deadline.'* We do nob hefieve itds consistent with the purposes of the nonattainment NSR program fo
tuse an.extension of the deadline-for commeficing construction in a PSD permif for the pollutants that
Temairin atfainment as a shield against the reguirements to obtaiit # major nonattginment NSR/permit, if
applicablé;for the pollutant(s) for which the area has be¢ome nonattainment,

PUBLIC NOTICE AND COMMENT ON PSD PERMIT EXTENSION ACTIONS

"Public ntice and'comment is not necessary for permiit extension actions that would simply extend the
deadline for commencing construction without reconsideration or amendment of the substantive
condition§ of the permit.

The EPA has considered the question of whether PSD permit extension actions pursuant to 40 CFR
52.21(x)(2) are subjéct to.the procedures in the EPA’s permitting regulations at 40 CFR Part 124, The.
provisions in 40 CFR Part 124 do not reference extensions of PSD permits. The EPA notes that section

12,40 CFR 51.165 and 40 CFR 49.166 include the regulatory text for state/local and tribal nonattainment permitting programs,
respectively. 40 CFR Appendix S contains the nonattainment NSR requirements for areas newly designated nonattainiment
for which a reviséd SIP or TIP is not in place yet.



124.15 does state that a “final permit decision” includes a decision to *modify” a permit, but the EPA
has not yet promulgated morg specific provisions regarding modifications of PSD permits. See 40 CFR.
124.5(g). Thus, the precise scope-and meaning of the term “modify™ s applied to & PSD permit is not
clear from the Part 124 regulations.

In the absence of cantrolling régulations, the EPA views the modification of a PSD permit to include
material chahges to substantive térms and conditions that govern the construction and operation of the
source, We do not interpret the term “modify” in this ¢ontext to include the decision to issue an
administrative amendment to extend the deadline for commencing construction under the PSD permit
without reconsideration oc amendment of the substantive conditions of the permit. Therefore, the EPA
has determined that permit extension actions that would simply extend the deadiine for commencing
construction without reconsideration or amendment of the Substantive-conditions of thé pefmit are not
subject to the proceduresin Part 124, We also believe that a public notice-and-comment period for a
permit extension request. would generally be unnecessary where no re-analysis of substantive PSD
permit cobditions and terms (such as BACT, air quality impact analysis, or, PSD intrement asialysis)
would be conducted, as-would likely be the case for a first permit extension request. However; the EPA
(or the delegated permitting aunthority) retains the discretion to provide for public natice and, comment
on & case-by-tase basis ifit determiries that doing so would be appropriate.

As stated above, the EPA views the modification of a PSD permit, as that termt is used in the Part,124
regulations, to include material changes ta substantive terms and conditions that govern the construction
and operation of the source. Therefore, when these types of changes to a permit are being analyzed, it
would be g_p;i:[gopﬁate to follow the public notice and commeént procedures in 40 CFR Part 124,

Once an EPA regiondl office or delegated permitting authority hds issued a permit extension pursuant to
40 CFR 52.21; we encourage the permitting authority to notify the-public of the final permit extension
degision, particularly when the.public.expressed significant interest in the underlying PSD permit
proceeding that preceded the extension request. The means of notification could include but are niot
Timited to: (1) posting the decision on the permitting authority’s website; (2) sending notification letters
abgut the decision to the permit extension applicant and interested parties (e.g., parties who commented
on the underlying PSD permit, or litigants if the underlying PSD permit remains under Iiﬁ"gation?; or (3).
publishing a niptice of the findl decision on the permit extension request in the Federal Register.

13 Fooﬁﬁtﬁ 9 above cites an example of a Federal Register notice for & permit extension. In the case of an exiension jssued
by-a delegated permitting authority, the comesponding EPA regional office would jnitiate a Federal Register notice,
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%,,m N . 77 WEST JACKSON BOULEVARD

CHICAGO, IL 60604-3580

p MARYY 1) Y REPLY TO THE ATTENTION OF

Ms, Mary Ann Dolehanty

Permit Section Supervisor

Michigan Department of Environmental Quality
AirrQuality Division

P.0. Box'30260

Leansing, Michigan 48909-7760
Dear Ms. Dolehanty:

Thank you.for the opportunity for the United States Environmental Protection Agency to provide
the Michigan Department of Environmental Quality (MDEQ) our comments on the draft
construction permit number-182-05C for Severstal Dearborn LLC (Severstal). Bclow are our
comments:

1) On January 31, 2006, MDEQ issued Permit To Install (PTI) 182-05, which authorized
modifications to Severstal’s process and process equipment. MDEQ issued this PTI
‘based on calculations that the changes resulted in net.emission decreases of Particulate
‘Matter (PM) and oxides of nitrogen. Subsequent stack testing conducted at the Severstal
Facility' has shown that Severstal has violated the PM emission limits from the 2006
permit, and suggests that the emissions facfors and Best Available Control Technology
(BACT) limits in the initial 2006 permit were not appropriate. The current draft permit,
182-05C, proposesito update the emission factors for PM less than 10 microns and other
emission factors used to establish the 2006 permit limits.

The Michigan State Implementation Plan does not address the issue of revising
Prevention of Significant Deterioration (PSD) permits; however, EPA discussed revision
of federal PSD permits ina November 19, 1987 memorandum on the Ogden Martin
Tulsa Municipal Waste Incinerator (Ogden memo). In that memo, EPA found that it is
possible to make revisions to BACT requirements only if the original BACT
determination is inappropriate as a result of errors, faulty data, or incorrect assumption in
the original permit application; the source was constructed in conformity with the permit;
and the source has investigated and is taking all available options to reduce emissions but
cannot comply with the permit limits. See also March 3, 2014 letter from Kate Kelly,
EPA, Region 10, to Stuart Clark of the Washington State Department of Ecology. The
Ogden memo further states that “[a]ny time a permit limit founded in BACT is being
considered for revision, a corresponding reevatuation (or reopening) of the ariginal

BACT determination is necessary.... [W]here.the source is already operating, certain
retrofit costs and othercosts associated with an already existing facility may be
considered.” Ogden memo at 2. However, “the BACT analysis considers current
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2)

3)

4

5)

technology and requiremnents while weighing the additional retrofit costs and other costs
associated with an already existing facility.” Id. at 3.

Based upon the application and associated documentation, EPA believes that Severstal
meets the criteria necessary for PSD permit revision. Therefore, MDEQ should
reevaluate the BACT determination for any emissions factors or BACT limits that must
be revised, taking into account current technology and requifémciis, as well as retrofit
and other cost associated with the fact that Severstal is an already-existing facility.

On October 4, 2013, Waype County, within which the Severstal facility isJocated, was
designated as a nonattainment area for the National Ambient Air Quality Standards for
Sulfur Dioxide (SOz). EPA recommends that this draft permit be issued following the
underlying applicable requirements currently in place.for WayneiGounty if the permitting;
action is @ major modification for S0, under nonattainment New Source Review,

The draft permit requires that if the permittee does not install a bag leak detection system,
then it is required to install a continuous opacity monitoring system (See pages 19, 29,
57, 62, and 74). EPA recommends the use of a continuous opacity monitoring system in
conjunction with a bag leak detection system due to the historic violations occurring at
this facility and being addressed by the MDEQ consent decree order 6-2006, (see below).
The continuous opacity monitor assures that the particulate matter emission limits are
being met, whereas, the bag leak detection system assures the integrity of the control
device.

The draft permit references certain permit terms and conditions that are a result of a
MDEQ consent order 6-2006. EPA recommends that MDEQ include the consent order
as part of the fact sheet public record since this document is the basis of those applicable
draft permit conditions. Additionally, if the consent order’s condition terms expire,
please include the expiration dates of these conditions in the draft permit.

On pages 13 and 70 of the draft permit, condition II. Material limits 1. Iron processing
has a testing/monitoring method that is not relevant to the calculating iron processing and
production levels. Please correct the draft permit for the relevant citations for
testing/monitoring methods appropriate to the permit condition.

We would like to thank you again for working with us in making sure that these issues were
resolved in a timely manner. If you have any further questions, please feel free to contact
Constantine Blathras, of my staff, at (312) 886-0671.

Si

ely,

ovetir oo

enevieve Damico

Chief

Air Permits Section
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