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1. The Appellants, South Dearborn Environmental Improvement Association, Inc.
(SDEIA); Detroiters Working for Environmental Justice (DWEJ); Original United Citizens of
Southwest Detroit (OUCSW); Southwest Detroit Community Benefits Coalition (SWDCBC);
and Sierra Club (collectively, “Appellants™) object to the administrative record filed by
Appellant Michigan Department of Environmental Quality (MDEQ) because it is incomplete.
Appellants request an order directing MDEQ to file the whole administrative record for an air
permit issued by MDEQ to Severstal Dearborn, LLC (Severstal).

2. Appellants specifically request inclusion of the following categories of omitted
documents:

a. Documents related to Severstal’s compliance with air regulation and permits
(including, without limit, Exhibits 1 through 6 attached to this motion);

b. Documents evidencing MDEQ decisions to deny the air permit, and reversal of
those decisions (including, without limit, Exhibit 7 to this motion);

c. MDEQ documents evaluating Severstal’s “grandfathering” arguments — that the
company should be exempt from Clean Air Act requirements passed since 2005
(including, without limit, Exhibit 8 to this motion);

d. Documents related to a unlawful “extension agreement” entered by MDEQ and
Severstal (including, without limit, Exhibits 9 through 11 to this motion);

e. Documents related to the MDEQ Executive Office’s direct participation in the
permit negotiations (including, without limit, Exhibit 12 to this motion);

f. Documents related to the Michigan Economic Development Corporation’s
intervention in the permit negotiations (including, without limit, Exhibits 4, 5, 6,
7, and 13 through 30 to this motion);

g. Documents related to the original air permit in this matter; and

h. Other documents absent from the filed record (including, without limit, Exhibits
31 through 35 to this motion).

3. MDEQ issued a new air pollution permit to Severstal on May 12, 2014, over

Appellants’ objections. The new permit is titled Permit to Install (PTI) No. 182-05C (“the



Permit”). The Permit allows Severstal to emit hundreds more tons of air pollution into

Appellants’ communities than Severstal was allowed to emit under its prior permit.
4. Appellants filed a Claim of Appeal challenging the Permit on July 10, 2014.

5. MDEQ filed an incomplete Administrative Record on August 4, 2014.

6. On August 8, Appellants notified MDEQ of substantial gaps identified in the filed
Administrative Record.

7. There are likely additional gaps in the Administrative Record that are not
identifiable by Appellants.

8. Michigan Court Rule 7.109(A)(2) provides that the contents of the record for a
circuit court appeal of an agency decision is defined in MCR 7.210(A)(2), which in turn provides
that the record includes all documents and files of the agency.

9. MDEQ has failed to file all the documents and files related to the Permit, as
required by MCR 7.109(A)(2) and 7.210(A)(2).

10.  Appellants request the Court order MDEQ to file the complete Administrative

Record, including (without limit) the documents identified in Paragraph 2, above.

Respectfully Submitted:

OLSON, Bzbok & HowARD, P.C.
Attorneys for Appellant SDEIA
Date: August 18, 2014
By:  /s/ Christopher M. Bzdok
Christopher M. Bzdok (P35094)
Emerson Hilton (P76363)

LAwW OFFICE OF TRACY JANE ANDREWS, PLLC
Co-Counsel for Appellant SDEIA
Date: August 18 2014
By:  /s/ Tracy Jane Andrews
Tracy Jane Andrews (P67467)




GREAT LAKES ENVIRONMENTAL LAW CENTER
Attorneys for Appellants DWEJ, OUCSD, SDCBC, and
Sierra Club
Date: August 18, 2014
By:  /s/ Stephanie Karisny
Nicholas Schroeck (P70888)
Stephanie Karisny (P76529




STATE OF MICHIGAN
WAYNE COUNTY CIRCUIT COURT

SOUTH DEARBORN ENVIRONMENTAL
IMPROVEMENT ASSOCIATION, INC., a
Michigan non-profit  corporation;
DETROITERS WORKING FOR
ENVIRONMENTAL JUSTICE, a Michigan
non-profit  corporation;  ORIGINAL
UNITED CITIZENS OF SOUTHWEST
DeETROIT, a Michigan non-profit
corporation; and SIEERRA CLUB, a
Cdlifornia corporation,
Appellants,
%

MICHIGAN DEPARTMENT OF
ENVIRONMENTAL QUALITY, a
Department of the Executive Branch
of the State of Michigan; and DAN
WYANT, Director of the Michigan
Department of Environmental
Quality,
Appellees,
Vv

AK STEEL CORPORATION,
Intervening Appellee.

Christopher M. Bzdok (P53094)
Emerson Hilton (P76363)
OLsoN, Bzbok & HOWARD, P.C.
Attorneys for Appellant SDEIA
420 East Front Street
Traverse City, M| 49686
Telephone: (231) 946-0044
Emails: chris@envlaw.com
emerson@enviaw.com

Case No. 14-008887-AA

14-008887-AA

FILED IN MY OFFICE
WAYNE COUNTY CLERK

SUPPLEMENTAL BRI Eégﬁé?ﬁ 3:13:50 PM

SUPPORT OF APPEL L AKTS' M- GARRETT
OBJECTIONSTO THE
ADMINISTRATIVE RECORD,

OR, ALTERNATIVELY,

MOTION TO DIRECT

APPELLEE TO FILE

COMPLETE ADMINISTRATIVE
RECORD

Hon. Daniel A. Hathaway

Tracy Jane Andrews (P67467)

LAw OFFICE OF TRACY JANE
ANDREWS, PLLC

Co-Counsel for Appellant SDEIA
317-B Avenue

Traverse City, M| 49684

Telephone: (231) 714-9402

Email: tjandrews@ymail.com



Nicholas Schroeck (P70888)

Stephanie Karisny (P76529)

Attorneys for Appellants DWE],

OUCSD, and Sierra Club

4444 Second Avenue

Detroit, Ml 48201

Telephone: (586) 610-2059

Emails. nschroeck@gmail.com
skarisny@gmail.com

Neil D. Gordon (P56374)

Assistant Attorney General
Environmental, Natural Resources
and Agriculture Division

Attorney for Appellees

P. O. Box 30755

Lansing, MI 48909

Telephone: (517) 373-7540

Email: GordonN1@michigan.gov

William C. Schaefer (P26495)

Edward S. Toth (P44734)

Barbara D. Urlaub (P38290)

DRIGGERS, SCHULTZ & HERBST, P.C.

Attorneys for Intervening Appellee

AK Steel Corporation

2600 W. Big Beaver Road, Suite 550

Troy, M| 48084

Telephone: (248) 649-6000/649-6442

Emails: schaefer@driggersschultz.com
etoth@driggersschultz.com
burlaub@driggersschultz.com

Scott R. Dismukes (P61811)

David R. Rockman (P78190)

ECKERT SEAMANS CHERIN & MELLOT,

LLC, Attorneys for Intervening

Appellee AK Steel Corporation

600 Grant Street, 44™ Floor

Pittsburgh, PA 15219-2788

Telephone: (412) 566-6000

Emails; dismukes@eckertseamans.com
drockman@eckertseamans.com




SUPPLEMENTAL BRIEF IN SUPPORT OF
APPELLANTS OBJECTIONSTO THE ADMINISTRATIVE RECORD,
OR, ALTERNATIVELY,MOTION TO DIRECT APPELLEE TO FILE
COMPLETE ADMINISTRATIVE RECORD

l. I ntroduction.

This case involves the validity of an air pollution permit issued to Severstal
Dearborn, LLC (Severstal), by the Michigan Department of Environmental Quality
(DEQ). The AK Steel Corporation (AK Steel) purchased Severstal and its assetsin
late 2014 and succeeded to Severstal’ sinterest in the permit.

The permit in question dramatically increases the amount of authorized air
pollution that may be emitted from the former Rouge Steel plant in Dearborn.
During the course of an extraordinarily long and complex permitting process that
began in 2009, the Michigan Economic Development Corporation (MEDC) played
an active, extensive, and substantive role in negotiations between DEQ, Severstal,
the U.S. Environmental Protection Agency (EPA), various state legidators, the
Governor’s office, and other interested parties. MEDC organized and recorded
discussions at high-level meetings, researched significant legal issues, kept the
Governor and elected officials apprised about the permit, and otherwise
participated in day-to-day review and decision-making processes that culminated
in issuance of the permit.

Despite the extensive and substantive involvement of MEDC in DEQ’'s

permitting process, the administrative record filed by DEQ for purposes of
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Appelants clam of appeal excludes many documents related to MEDC's
involvement.  Appellants initially raised this issue in objections to the
administrative record filed in 2014, and Appellants continue to seek an order
requiring the administrative record to include al files and documents related
DEQ’'s permitting and decision-making processes, including all files and
documents related to MEDC's participation in those processes. At a scheduling
conference with this Court’s predecessor in December 2014, and in light of the
Court’s then-impending retirement, Appellants requested permission from the
other parties to file supplemental briefing on this issue with this Court. The other
parties did not object to this request. This brief is intended to supplement, but not
replace, Appellants’ previous briefing and argument on the necessity of including
in the administrative record al files and documents related to MEDC's
involvement in DEQ'’ s permitting and decision-making processes.
[I.  Procedural History.

DEQ issued the subject permit, PTI No. 182-05C, on May 12, 2014. On
July 10, 2014, Appelants South Dearborn Environmental Improvement
Association (SDEIA), Detroiters Working for Environmental Justice (DWEJ),
Southwest Detroit Community Benefits Coalition (SWDCBC), and the Sierra Club
(collectively, Appellants) filed a clam of appea under Part 55 of the Michigan

Natural Resources and Environmental Protection Act (NREPA), MCL 324.101 et



seq. The claim of appeal asks this Court to vacate the permit because it is
unlawful.

On August 4, 2014, in response to Appellants' claim of appeal, DEQ filed an
incomplete administrative record with the Court. On August 8, Appellants notified
DEQ that the administrative record improperly omitted many important
documents. DEQ added a handful of documents identified by Appellants to the
record, but the agency refused to include many other important documents. As a
result, Appellants filed a motion objecting to the administrative record, and sought
an order compelling DEQ to file a complete record including certain categories of
documents as well as with specific individual documents identified by Appellants
and attached as exhibits to their original motion." Appellee DEQ and Intervening
Appellee AK Steel filed responses to Appellants objections, and, on September 10,
2014, the issues were presented at a hearing before this Court’ s predecessor.?

At the hearing, Appellants motion was granted in part and denied in part.?

Relevant here, the Court also reserved a ruling on, and took under advisement, the

! The specific documents previously taken under advisement by the Court are collectively
included with this supplemental brief as Attachment A. For convenience, each document in this
exhibit retains the numbering used in Appellants' origina motion objecting to the administrative
record.

2 A complete transcript of the September 10, 2014 hearing is included with this supplemental
brief as Attachment B. Subsequent citations to this transcript will be to “ Tr. [Page Number].”

% The Court granted Appellants request that the administrative record include Exhibit 8 to
Appellants’ origina motion, as well as Appellants’ request that the record include a series of
historical violation notices sent by DEQ to Seversta. AK Steel later objected to the proposed
order submitted by Appellants after the hearing, meaning that the necessity of including these
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guestion whether the administrative record should include documents related to
MEDC's pervasive involvement in DEQ's permitting and decision-making
processes. This Court’s predecessor never ruled on the issue. Appelants
supplemental brief now asks the Court to answer that question in the affirmative
because these documents are a necessary part of the administrative record. As
such, Appellants respectfully request that this Court order DEQ, consistent with the
agency’s obligations under Michigan law, to supplement the administrative record
with the documents included in Attachment A (Exhibits 4-7, 12-23, 25-28, and 31
of Appellants original motion), as well as any other known files or documents
related to MEDC's involvement in DEQ's permitting and decision-making
processes.
1. Legal Standards.

This appeal is governed by Part 55 of NREPA, MCL 324.5505(8) and MCL
324.5506(14), by Section 631 of the Revised Judicature Act, MCL 600.631, and by
Chapter 7 of the Michigan Court Rules, MCR 7.100 et seq. Substantively, the
permit issued by DEQ “was not authorized by law if it violated a statute or
constitution, exceeded the agency's statutory authority or jurisdiction, materialy

prejudiced a party as the result of unlawful procedures, or was arbitrary and

violation notices in the administrative record is now before this Court again in a separate motion.
Also at the September 10 hearing, the Court denied Appellants request that the record include
Exhibits 9 through 11 to their original motion.



capricious.” Natural Res Def Council v DEQ, 300 Mich App 79, 87-88; 832
NW2d 288 (2013).

This appeal must be “heard on the original record.” MCR 7.109(A). The
origina record “is as defined in MCR 7.210(A)(2).” 1d. MCR 7.210(A)(2)
provides that the record for a circuit court appeal of an agency decision, as here,
includes “al documents, files, pleadings, testimony, and opinions and orders of the
tribunal, agency, or officer (or a certified copy), except those summarized or
omitted in whole or in part by stipulation of the parties.” In reviewing DEQ’s
decision to issue the subject permit in this case, the Court must review “the whole
record, not just those portions which support the agency’s findings.” W Ottawa
Educ Ass'n v West Ottawa Pub Sch Bd of Educ, 126 Mich App 306, 313; 337
NW2d 533 (1983). A reviewing court “must have a record containing the
information upon which the agency relied when it made its decision as well as any
documentation revealing the agency’ s decision-making process.” Holmes v United
States, 98 Fed Cl 767, 780 (2011).

IV. MEDC’s Participation in DEQ’s Permitting Process was Both
Pervasive and Substantive.

Although DEQ is the agency in charge of air pollution permits in Michigan,
MEDC was directly and extensively involved in the extraordinarily long and
complex permitting process that resulted in Severstal’s permit. The exact nature of

MEDC's role in that process, and the manner in which MEDC affected DEQ’s
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decision to issue the permit, is not for this Court to decide at the present time. But
the standard of review for appeals of air pollution permits, which includes whether
the permitting decision resulted from unlawful procedures or was arbitrary and
capricious, requires a complete record of all documents and files related to DEQ’s
underlying permitting and decision-making processes, including files and
documents generated by MEDC that memorialize and describe MEDC's role in
those processes.

Negotiations over the subject permit began in 2009, after tests performed in
late 2008 showed that Severstal’s facility could not meet the air pollution limitsin
its then-existing permit.* These test results prompted Severstal to apply for a new
permit, in 2010, that would increase the amount of authorized pollution emitted
from its plant.” MEDC intervened in the permitting process on Severstal’s behalf
in 2012, shortly after DEQ indicated that it was required by law to deny Severstal’s
permit. Severstal’s CEO, Sergel Kuznetsov, asked for MEDC's assistance with
DEQ at a meeting with Governor Rick Snyder and MEDC Executive Director
Michael Finney during the state officials visit to the steel plant in June of that

year.® In addition, Kuznetsov appealed directly to Steven Hilfinger, then Director

* AR Permit 433 (Permit to Install Application Summary for 182-05C, Page 4).
®|d. (Permit to Install Application Summary for 182-05C, Page 6).
® AR Public Hearing and Comments 49, Ex. 21.
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of the Michigan Department of Labor and Regulatory Affairs, who in turn assigned
the task of assisting Severstal to MEDC.’

In the months that followed, MEDC did far more than merely “assist”
Severstal. MEDC employees ran meetings between DEQ and Severstal, had
private meetings with Severstal in DEQ's absence, lobbied DEQ on Severstal’s
behalf, had a seat at the negotiating table along with DEQ and Severstal, reviewed
and commented on draft documents and correspondence between DEQ and
Severstal, and generally set the agenda for all negotiations between the parties.

In early 2013, for example, MEDC and DEQ staff met with State Senator
Mike Kowall to discuss DEQ's then-impending decision to deny the permit.
MEDC employee Amy Banninga reported:

We had our meeting with Senator Kowall today. [DEQ Deputy
Director] Jm Sygo, [DEQ Air Quality Division Chief] Vince Helwig,
Maggie Daterna, and | met with him at 4:30. He was not surprised by
DEQ'’s decision, just wanted to understand if there was anything else
that could change their mind. . . . The Senator will be visiting the
company on Thursday morning as part of a contingent of state
senators, .... DEQ will wait until Thursday afternoon to talk with the
company . . . . DEQ will ask the company to withdraw their
application, or they will deny. . . .. Sen. Kowall’s concerns: That the
company will decide not to make the capital improvements they are
proposing . . .°

The administrative record filed by DEQ includes no documents related to this

meeting.

" Exhibit 14 to Appellants’ Original Mation.
8 Exhibit 7 to Appellants’ Original Motion.



Two days later, MEDC staff again participated in a discussion with MDEQ
and Severstal regarding the permit:

DEQ had a phone discussion with Severstal and their attorney last

night after the senators had left. They had quite a discussion, but

ended up agreeing to go back and look at the most recent plan and see

if they could take some time off theend. . . .°
Although this meeting was apparently a substantive turning point in DEQ's
decision-making process, the administrative record filed by DEQ includes no
documents related to the meeting.”® As such, there is no way to discern who was
involved, who scheduled it, what was discussed, why DEQ reversed its decision to
deny the permit, and why MEDC was privy to the discussion.

MEDC's extensive and substantive day-to-day role in DEQ’s permitting
process is described in numerous other documents, many of which are also missing
from the administrative record:

e June 21-25, 2012, email correspondence between MEDC employees
Amy Banninga and Susan Holben regarding the assignment to intervene
in the permit process and the response to that request by MDEQ permit
staff. ™

e June 25, 2012 “Discussion Points for MDEQ Cooperation” circulated by

Severstal CEO Sergel Kuznetsov to officials at MEDC, MDEQ, and the
Governor’s office, aswell as related email correspondence.™

%1d.

% The record does include an email “follow-up” to the meeting, but that email makes no
reference to the participants, agenda, or substance of the meeting. See AR Misc. 30.

1 Exhibits 13 and 15 to Appellants’ Original Motion.

12 Exhibit 16 to Appellants’ Original Motion.



e Notes of a meeting held July 5, 2012, involving MEDC officials and
Severstal representatives, discussing MDEQ's position on issues related
to the permit, strategies for overcoming those positions, and contacts
that MEDC would make to top MDEQ officials on Severstal’s behalf.*?

e Notes of ameeting held July 12, 2012 between top MDEQ officials and
representatives from MEDC and Severstal, including Severstal’s legal
counsel. MDEQ Deputy Director James Sygo, and Air Quality Division
Chief Vince Hellwig (who was the decision-maker on the permit)
attended for MDEQ.™

e July 13, 2012 email from Severstal’s James Earl to Sygo and Hellwig of
MDEQ, thanking them for agreeing at the meeting not to deny the
permit — areversal from Hellwig's letter eight days prior.*

e Email dated August 14, 2012 from MEDC’'s Amy Banninga to MDEQ
upper management indicating that “[t]he boys from Pittsburgh just gave
me another call” (referring to Severstal’s outside counsel), posing
guestions to MDEQ on behalf of Severstal, and suggesting she would
“force bi-weekly phone calls [between MDEQ and Severstal] to stay
aigned.”*

e Notes of meetings held August 21 and 22, 2012, that show MDEQ
asserting that the permit must be denied or withdrawn, because Severstal
was not in compliance and was the subject of pending enforcement
action that had not been resolved, and MEDC and Severstal pressuring
MDEQ to reverse that position."’

e September 10, 2012, task list sent by MEDC’s Amy Banningato MDEQ
upper management and Severstal representatives, directing the permit
process on Severstal’s behalf.*®

13 Exhibits 17, 18, and 19 to Appellants’ Origina Motion.
4 Exhibit 20 to Appellants’ Original Motion.

1> Exhibit 21 to Appellants’ Original Mation.

'° AR Permit 260.

7 Exhibits 26, 27, and 28 to Appellants’ Origina Motion.
® AR Misc 18, 19.



e MEDC's notes of a meeting held September 14, 2012, between MEDC,
MDEQ, and Severstal representatives regarding Severstal’s request for
“regulatory grandfathering” (exemption from Clean Air Act rules
enacted since 2006) and other issues crucial to this appeal .*°

e Emails dated January 18, 2013, between Amy Banninga, Michael
Finney, and Steven Hilfinger of MEDC discussing MDEQ' s intention to
once again deny the Severstal permit, and discussing whether there was
“[alny way to avoid this result.”*

Of particular importance, MEDC was directly involved in two crucia
aspects of DEQ’'s decision-making process. First, as outlined above, MEDC
intervened when DEQ announced in 2012 that it was required by law to deny
Severstal’ s permit application due to substantial ongoing air pollution violations at
the plant and a fast-approaching regulatory deadline to issue or deny the permit.
Shortly thereafter, DEQ reversed course, ultimately entering into an unprecedented
“extension agreement” with Severstal that alowed the permit application to be
taken “off-line” while compliance problems were purportedly resolved.” Second,
MEDC actively facilitated discussions between DEQ and Severstal in which the
company ultimately convinced DEQ to “grandfather” its permit application by

reviewing it under outdated and less stringent air pollution laws from 2007 rather

than the laws in place at the time the permit was issued.

19 Exhibit 6 to Appellants’ Original Motion.
20 Exhibit 7 to Appellants Original Motion.
2! See AR Permit 275; Exhibits 20 and 21 to Appellants Original Motion.
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In sum, the administrative record excludes numerous documents that
demonstrate MEDC’s unusual, active, and substantive role in DEQ’s permitting
process. Because MEDC's unique role was so important, and because many
documents generated by MEDC shed light on otherwise unknown aspects of
DEQ’ s decision-making process, the inclusion of all documents and files related to
MEDC' s participation in the permitting process is essential to this Court’s eventual
determination of whether the permit was arbitrary and capricious, the result of
unlawful procedures, or otherwise contrary to law.

V. The Administrative Record Must Include All Files and

Documents Related to MEDC’s Involvement in DEQ’s Decision-
Making Process.

Appellants have identified numerous documents demonstrating that MEDC
participated directly, substantively, and pervasively in DEQ’s permitting process.
Because these documents shed important light on the two agencies’ collaboration
in the permitting process, and ultimately on the extent and nature of MEDC's
influence over DEQ's ultimate permitting decision, they must be included in the
administrative record.

As an initial matter, both DEQ and AK Sted incorrectly suggest that
Appellants seek to “expand” the administrative record in this case. Indeed, both

appellees cite Michigan Association of Home Builders v Director of Department of

Labor & Economic Growth, 481 Mich 496; 750 NW2d 593 (2008), a case standing
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for the unremarkabl e proposition that atrial court must ground its review of agency
action in the administrative record, and may not remand a case to the agency with
Instructions to expand the record for purposes of appellate review. In this case,
however, Appellants simply seek an order requiring DEQ to file a complete
administrative record. Home Builders does not preclude Appellants request, but
instead merely begs the question whether the administrative record filed by DEQ
Is, in fact, complete.

A complete administrative record in this case must include all files and
documents pertaining to DEQ’'s permitting and decision-making processes,
including documents that explain MEDC'’s unusual role in those processes, and
documents generated by MEDC that shed light on those processes. That is
consistent with MCR 7.210(A)(2), which requires that the record include “all files
[and] documents” relating to DEQ’s permitting decision. DEQ denies that thisis
the relevant standard, calling it “clearly wrong and far too broad.” (DEQ Br. at 9.)
According to DEQ, the record should not include al files and documents that
relate to DEQ's permitting decision, but instead should be limited to files and
documents that it “actually considered before it made its decision.” (Id. at 8.) The
text of MCR 7.210(A)(2) evinces no such limitation, either express or implied.
Moreover, DEQ’s proposed interpretation is squarely at odds with the Court of

Appeals opinion in West Ottawa, which explained that judicial review of agency
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action must include more than just the documents that support an agency’s
findings. 126 Mich App 306, 313; 337 NW2d 533 (1983).

In support of its strained interpretation of MCR 7.210(A)(2), DEQ cites two
opinions of the U.S. Court of Federal Clams. (See DEQ Br. at 8-9.) But neither
opinion supports DEQ’ s suggestion that an administrative record should be limited
to documents “actualy considered” by an agency. To the contrary, the Smith
opinion says that a proper record should include “all the materials compiled by the
agency before it made its decision.” 114 Fed Cl 691, 694 (2014). In fact, the
Smith opinion expressly cites another recent Court of Claims opinion for the
proposition that “the court must have a record containing the information upon

which the agency relied when it made its decision as well as any documentation

revealing the agency’s decision-making process.” 114 Fed Cl at 695, quoting

Holmes, 98 Fed Cl at 780 (emphasis added).

The opinion in Joint Venture of Comint Systems Corp v United Sates, also
cited by DEQ, similarly cautions that an “administrative record is not a
documentary record maintained contemporaneously with the events or actions
included in it,” but is instead “a convenient vehicle for bringing the decision of an
administrative body before a reviewing agency or court.” 100 Fed CI 159, 165
(2011) (internal quotations marks and citation omitted). Smith, Holmes, and Joint

Venture all emphasize the important role of an administrative record in uncovering
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and explicating an agency’s decision-making process, whether or not each
document in the record was “actually considered” by the agency. As such, these
cases support Appellants argument that documents and files related to MEDC's
pervasive participation in DEQ’'s decision-making process should be included in
the administrative record here.

In another attempt to explain away the plain language of MCR 7.210(A)(2),
counsel for DEQ suggested at the September 10, 2014 hearing that the language of
that court rule should not be read literally:

THE COURT: What I'm having a problem there with your argument

Is, in reading the Court rule, and the appeal for the administrative

tribunal or agency, the Record includes, all documents, filings,

testimony, orders of the tribunal, agency or officer. So, now we've
included testimony.

MR. GORDON: It's as if it's written in the context of a contested

case. | think the drafters of the rule are contemplating that’s the

context.

THE COURT: | appreciateit. But I’m bound by therule.

Tr. 37. Just as nothing in the language of the rule itself supports DEQ’s attempt to
limit the scope of its administrative record to documents it “actually considered,”
nothing in the text of the rule suggests that it should or could apply differently in
the context of a contested case than it applies in the context of this permit appeal.

Unlike DEQ, AK Steel agrees with Appellants that DEQ’'s “obligation was to

include ‘all documents related to the Permit.’” (AK Steel Br. at 4.) At bottom, the
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relevant court rule says that the administrative record must include “al documents
[and] files’ of the agency, not just those documents and files that support the
agency’ s decision, or those that the agency “actually considered.”

DEQ and AK Steel unconvincingly argue that, because DEQ purportedly
never possessed certain MEDC documents, those documents cannot be part of the
administrative record. (See DEQ Br. a 10; AK Steel Br. at 5.) But this argument
obscures the fact that the handful of MEDC documents in question provides a
window upon — or even a transcript of — DEQ’s own decision-making process.
Exhibit 6 to Appellants origina motion, for example, consists of hand-written
notes taken by an MEDC employee during a 2012 meeting between high-level
representatives of DEQ and Severstal, including the final decision-maker on the
subject permit. Because the vast mgority of these notes describe the comments
and concerns shared by those representatives during the meeting, the notes
unquestionably constitute “documentation revealing the agency’s decision-making
process.” See Holmes, 98 Fed Cl at 780.

This view was recognized by the Court at the September 10, 2014 hearing:

THE COURT: . ... So what the suggestion here is that . . . even

though [DEQ] may not have had these, MEDC documents, there are

references within those documents of conversations which arguably is
testimony that, you know, how could somebody say they didn't
consider something when there’ s something in their memo saying we

just talked to this guy about sending this, so that still may suggest that
they must have considered it.

15



Tr. 37-38. Thus even if certain documents in MEDC’ s possession were never in
DEQ’s possession, that would not does not mean, as DEQ and AK Steel propose,
that those documents are irrelevant to this Court’s review of the agency’s
underlying decision-making process. To the contrary, notes regarding high-level
negotiations between DEQ and Severstal |eadership, where MEDC was not only in
attendance but scheduled the meeting and set the agenda, are plainly relevant to
meaningful judicial review of the agency action at issue.

DEQ has also expressed an exaggerated concern that Appellants
interpretation of the relevant court rule “would unlawfully bring into the record a
wide range of documents simply because they, for example, relate in some way to
Severstal’s [equipment].” (DEQ Br. at 9.) Appellants effort to ensure that DEQ
provides a complete administrative record, however, is focused solely on files and
documents related to the permit issued to Seversta and the decision-making
process that led to the permit. AK Steel again disagrees with DEQ on this point,
acknowledging in its brief that “Appellants do not contend that [DEQ] needed to
include every last document in its files, regardliess of relationship to the permit
decision.” (AK Steel Br. at 4.) To the extent that DEQ or AK Steel are concerned
with the overall size of the current record — apparently 12,000 pages, according to
an informal count by AK Steel’s printing vendor — Appellants note that they seek

to require DEQ to include a relatively small number of additional pages in the

16



record. The expansive record in this case is not the fault of Appellants, but it is
instead the result of an extraordinarily long and complex series of negotiations
between Severstal, DEQ, and MEDC. Appellants substantial and legaly
warranted concern about the record’s omission of documents related to MEDC is
certainly not outweighed by a concern that those documents are too voluminous or
lengthy to be included in an already expansive record.

Finally, a common theme in DEQ’s and AK Steel’s respective arguments is
that the Court should exclude evidence of MEDC's involvement in the permitting
process from the record because that involvement was not improper. Such an
argument is premature, at best, and at worst it is an improper effort to limit this
Court’ s ultimate responsibility as an appellate decision-maker. Appellants are not
now asking this Court to make any substantive decision regarding the scope or
propriety that involvement. Appellants are simply asking that the administrative
record include al files and documents related to DEQ’s permitting and decision-
making processes, as required by law, including al files and documents related to
MEDC's involvement in those processes. DEQ and AK Steel cannot justify the
exclusion of required documents from the record ssimply because they assert that
those documents will not affect the outcome of this case. That isadecision for the
Court to make, not DEQ or AK Steel, and it is a decision that cannot be made on

the incomplete record filed by DEQ.
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V1. Conclusion
For the reasons explained above, and as explained in more detail in prior
briefing, Appellants respectfully request that this Court order DEQ to include in its
administrative record the documents attached to Appellants original motion as
Exhibits 4-7, 12-23, 25-28, and 31, as well as al other files and documents relating

to MEDC’ sinvolvement in DEQ’ s permitting and decision-making processes.

OLSsoN, Bzbok & HOWARD, P.C.
Attorneysfor Appellant SDEIA

Date: February 5, 2015 /sl Christopher M. Bzdok
By:

Christopher M. Bzdok (P53094)
Emerson Hilton (P76363)

LAW OFFICE OF TRACY JANE ANDREWS, PLLC
Co-Counsel for Appellant SDEIA

Date: February 5, 2015 /sl Tracy Jane Andrews
By:

Tracy Jane Andrews (P67467)

GREAT LAKES ENVIRONMENTAL LAW CENTER
Attorneys for Appellants DWEJ, OUCSD,
and Sierra Club

Date: February 5, 2015 /s/Sephanie Karisny
By:

Nicholas Schroeck (P70888)
Stephanie Karisny (P76529)

18



14-008887-AA
FILED IN MY OFFICE

Attachment A WAYNE COUNTY CLERK
2/5/2015 3:13:50 PM
CATHY M. GARRETT

Includes the following exhibits
submitted with Appellants’ Objections to
Administrative Record or,
Alternatively, Motion to Direct
Appellee to File Complete
Administrative Record,
and previously taken under advisement
by the Court:

Ex 4-7
Ex 12-23
Ex 25-28

Ex 31



Amy Banninga

From: Michael! Finney

Sent: Friday, May 17, 2013 421 PM

To: Amy Banninga; Governor Rick Snyder

Cc: Steve Hilfinger; Dennis Muchmore; John Roberts; Allison Scott
Subject: Re: Severstal

Hello Governor Snyder,
Thought you would like to be aware of this action.
Mike

Michael A. Finney
President & CEO :
Michigan Economic Development Corporation

Email: Michael@Michigan.org
Work: 517-241-1400

One Click - Thousands of Jobs mitalent.org

On May 17, 2013, at 1:19 PM, "Amy Banninga” <banningaal@michigan.org> wrote:

I thought you should know that the Department of Justice is preparing a filing in federal court since Severstal has not
been forthcoming in settlement negotiations with EPA. Director Wyant has sent a referrai to the AG to join the action

and this was at the request of DOJ.

--—-Original Message-----

From: Hellwig, Vince {DEQ) [mailto: HELLWIGV@michigan.gov]

Sent: Friday, May 17, 2013 1:10 PM

To: Amy Banninga

Cc: Sygo, Jim (DEQ)

Subject: RE: Severstal Bi-weekly Update - April 29, 2013 through May 10, 2013

Amy,

Severstal is progressing with the milestones in the schedule. However there were several other violations: in March
there was an opacity violation at the ESP, in May there was a notice of violation for the "C" cast house for failure to keep
records on the baghouse operations and maintenance, and there was a violation of an emissions stack test at the

galvanizing line,

In addition the Department of Justice is preparing a filing in federal court since Severstal has not been forthcoming in
settlement negotiations with EPA. Director Wyant has sent a referral to the AG to join the action and this was at the
request of DOJ.

————— Original Message-----
From: Amy Banninga [mailto:banningaal@michigan.org]

EXHIBIT 4



CMG
Typewritten Text
EXHIBIT 4


Sent: Friday, May 17, 2013 11:19 AM
To: Hellwig, Vince {DEQ)
Subject: FW: Severstal Bi-weekly Update - April 29, 2013 through May 10, 2013

Vince--

Just wanted to check in to see how it's going with Severstal. 1 hope it's all positive, but want to make sure | know if there
are any issues.

Let me know--don't need details unless there are problems.
Amy

-——-Original Message-—

From: SDismukes@eckertseamans.com {mailto:SDismukes@eckertseamans.com]

Sent: Wednesday, May 15, 2013 2:29 PM ‘

TFo: mclemorw@michigan.gov; kosterkl@michigan.gov; DOLEHANTYM @michigan.gov; fiedlerl@michigan.gov;
seidelt@michigan.gov; sygoj@michigan.gov; hellwigv@michigan.gov; gordonni@michigan.gov; .
mszymans@severstaina.com; jearl@severstalna.com; Bruce.Black@severstalna.com; pond@descc.com;
Ed.Ashury@severstalna.com; Ronald.Kostyo@severstalna.com; Amy Banninga; may@rtpenv.com; saini@rtpenv.com;
sdismukes@eckertseamans.com; drockman@eckertseamans.com

Subject: Severstal Bi-weekly Update - April 29, 2013 through May 10, 2013

Al

Please find below the bi-weekly update of activities associated with Severstal's Permit Application 182-05C correction
efforts and associated emissions testing and compliance-related activities for the weeks of April 29, 2013 through May

10, 2013,

*  During the week of April 29, Severstal conducted stack testing at the
C Blast Furnace Stove Stack and C Blast Furnace Casthouse. The
testing involved measurement of particulate matter (filterable and
condensable) at both sources, and metals {lead and manganese) at the
C Blast Furnace Casthouse. The required visible emissions testing
demonstrated compliance.

*  On May 2nd, Severstal's slag handling contractor, the Edw. C. Levy
Co., submitted a PTl application to DEQ for the construction of a
slag pot watering station, for the handling of desulfurization slag,
and a pot reheater station.

Scott R. Dismukes

Eckert Seamans Cherin & Mellott, LLC
tJ. S. Steel Tower

600 Grant Street, 44th Floor
Pittsburgh, PA 15219-2788
Telephone: 412.566.1998

Fax: 412.566.609%

Celi: 412.417.1279




Amiee Evans

2 P NPT R NI e N
From: Amy Banninga
Sent: Woednesday, February 19, 2014 4:10 PM
To: Aaron Young; Christine Roeder; Vince Nystrom; Michael Finney; Steve Hilfinger
Ce: Karen Putnam
Subject: FW: Severstal Dearborn LLC
Attachments: 182-05CColtr.pdf; 182-05C.pdf; 182-05CFactSheet.pdf; 182-05CIPLtr.pdf,;

182-05CNOH.pdf

Just wanted to update you on the work the Ombudsman office has been doing with Severstal.

The company continues to perform heavy maintenance to systems that contributed to their numerous infractions. They
have made a great dea! of progress, which has made it pessible for DEQ to move their permit to install forward to public
hearing. Notice for the Public Information session and Public Hearing have been issued and the hearing is scheduled for
March 19th.

This is progress, but there is still'a separate EPA enforcement action underway that will be newsworthy. There may be
some who do not agree with moving forward with this permit to install new equipment while there are still cutstanding
historic infractions that include possibite criminal changes.

From: Hartman, Amie (DEQ)

Sent: Wednesday, February 12, 2014 9:13 AM

To; jeari@severstalna.com

Cc: rkalinowsky@nthconsultants.com; may@rtpenv.com; mayoro@city.windsor.on.ca; MINISTER@ENE.GOV.ON.CA;
madeleine.godwin@ontario.ca; Michael.moroney@ontario.ca; Doug.mcdougall@ontario.ca; Karen.clark2@ontario.ca;
cmanzon@city.windsor.on.ca; medonaldj@ottawa.ijc.org; aparent@city.windsor.on.ca; damico.genevieve@epa.qov;
BLATHRAS.CONSTANTINE@EPA.GOV; mike.ahern@epa.state.oh.us; ivarga5@yahoo.com; Sygo, Jim (DEQ); Wurfel, Brad
(DEQ); Ethridge, Christopher (DEQ); McLemore, Wilhemina (DEQ); Hellwig, Vince (DEQ); Rosenbaum, Barb (DEQ);
Mitchell, Mark (DEQ); Switzer, Annette (DEQ); Koster, Katherine (DEQ); Sills, Robert (DEQ); Hengesbach, Stephanie
(DEQ®); Dolehanty, Mary Ann (DEQ); Seidel, Teresa (DEQ}; Brown, Ambrosia (DEQ); Hess, Tom (DEQ)

Subject: Severstal Dearborn LLC ‘

Mr, Earl,

I have attached the public participation documents for Permit to Install Application number 182-05C for
Severstal Dearborn LLC, located at 4001 Miller Road, Dearborn, Michigan.

If you have any questions, please contact Annette Switzer.
Thank you.

Amie Hariman, Secretary

Permit Section, Alr Guality Division

Michigan Department of Environmental Quality
517-284-67923

Hartmanad4@michigan.gov

EXHIBIT 5
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iR336:1207 20 As Amended 6/20/2008

(v) The requirements for conirol technology determinations for major sources in
accordance with 40 CF.R. $63.40 to §63.44 and §63.50 to §63.56, adopted by
reference in R 336.1299.

(d) Sufficient information has not been submitted by the applicant to enable the
department to make reasonable judgments as required by subdivisions (a) to (c) of this
subrule.

(2) When an application is denied, the applicant shall be notified in writing of the reasons
therefore. A denial shall be without prejudice to the applicant's right to a hearing pursuant to
section 5505(R) of the act or for filing a further application after revisions are made to meet
objections specified as reasons for the denial.

. History: 1979 ACS 1, Eff. Jan. 19, 7980; 2003 MR 12, Eif. July 1, 2003; 2008 MR 12, Eff. June 20,
I 2008.

R 336.1208 Rescinded.

' __ QCS 1, Eff. Jan. fQ, 1980; rescinded 1995 MR 7, Eff. July 28, 1985,

R 336.1208a Limiting potential to emit by registration.

Rule 208a. (1) A major source may limit potential to emit through a registration process-
if actnal emission threshold levels established in this rule are not exceeded. The actual
emissions shall be maintained below the threshold levels during every consecutive 12-month
period, beginning with the 12-month period immediately preceding the stationary source’s
registration pursuant to this rule. The stationary source shall mainiain actual emigsions less -
than or equal to all'of the following emission threshold levels:

- (a) Consistent with the':criteria.in R 336.1211(1){(a)(1) as follows:

(1) Tive tons for each consecutive 12-month period of any hazardous air poltutant
that has been listed pursuant to section 112(b) of the clean air act.

(i1) Twelve and ope-half tons for each consecutive 12-month pericd of any
combination of hazardous air pollutants that have been listed pursuant to section 112(b)
of the clean air act.

(iii) Fifty percent of a lesser quantity as the administrator of the United States
environmental protection agency may establish by rule for any hazardous air pollutant
listed pursuant to section 112(b) of the clean air act. The department shall matntain,
and make available upon request, a list of the hazardous air pollutants for which a
lesser quantity criteria has been established.

(b) Consistent with the criteria in R 336.1211(1)(a)(ii}, 50 tons for each consecutive
12-month period of each of the following:

(1) Lead.
(i) Sulfur dioxide.
{it1) Nitrogen oxides.




bR

R 336.1207 _ 2.8 ‘ As Amended 6/20/2008

R 336.1206 Processing of applications for bermits to instajl,

Rule 206, (1) The department shall Teview an application for a permit to install for
administrative completeness pursuant to R 336.1203( 1) within 10 days of its receipt by the
department. The department shall notify the applicant in writing regarding the receipt and
completeness of the application. '

information shajl 10t be inchuded in the 60-day and 120-day time frames for final action by
the department. The failure of the department to act on an application that includes all the

R 336.1207 Denijal 61” Permits to install,

Rule 207, (1) The department shalg %enx an application for permit to install if, in the
judgment of the department, any of the fo owing conditions exist: :

(a) The equipment for which the permit is sought will not Operate in compliance with
the rules of the department or state law.

(1) The standards of performance for stationary sources, 40 C.F.R. part 60, adopted
by reference in R 336.1299.

(i) The national Cnussion standards for hazardous air pollutants, 40 CF R part 61,
adopted by reference m R 336.1299.

(1v) The requirements of nonattainmeni NEW source review, R 3§6.2901 to
R 3362903, R 336.2907, and R 336.2908.

L—ﬁ__w%w
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Amiee Evans

From: Amy Banninga

Sent: Friday, January 25, 2013 8:19 AM

To: Steve Hilfinger; Michael Finney; James McBryde
Subject: RE: Severstal Update - January 2013

DEQ had a phone discussion with Severstal and their attorney last night after the senators had left. They had quite a
discussion, but ended up agreeing to go back and lock at the most recent plan and see if they could take some time off

" the end. There was a misunderstanding by some of the DEQ staff negotiating the details of the tolling agreement, and
additional testing was added prior to submission of the revised permit application. This testing is necessary, as it may
determine if the original permit was valid. But they may be able to change the timing of the testing and reduce the total
time in the plan. Jim Sygo will be watching the process more closely to make sure that staff stays on plan,

DEQ and Severstal will be meeting in person next week, and t am planning to attend.

From: Amy Banninga

Sent: Wednesday, January 23, 2013 8:00 PM

To: Steve Hilfinger; Michae! Finney; James McBryde
Subject: RE: Severstal Update - January 2013

We had our meeting with Senator Kowall today, Jim Sygo, Vince Helwig, Maggie Datema and | met with him at 4:30, He
was definitely not surprised by DEQ’s decision, just wanted to understand if there was anything else that could change
their mind, Here's some background: :

- The Senator will be visiting the company on Thursday morning as part of a contingent of state senators,
including Tom Casperson. Casperson is interested because Severstal is a major buyer of taconite from Cleveland
Cliffs UP mine, DEQ will wait until Thursday afternoon to talk with the company, so that the Senators are not
“walking into a hornet's nest”.

- DEQwill ask the company to withdraw their application, or they will deny. They have given the company this
offer befare, but the company did not want to withdraw because they were concerned that it would show a
break in the administrative record, and indicate that they were not committed to the permitting process. They
are in negotiations with EPA on several matters. DEQ does not believe this break in the record will make a
difference for the company, but was previously willing to cede the issue. They offered the tolling agreement to
give the company a few more months to provide better data. The company has now proposed that a few
months be extended out more than a year. DEQ could face sanctions from EPA if they take things too far,

- The company has changed consultants several times, | think because their law firm has advised it. The Senator
sees this an indication that they had poor consultants, and now are getting good advice. DEQ has said that the
newest consulting firm is top notch. They definitely have excellent outside fegal counsel. Every time we have
met with the company, additional repairs and upgrades have been proposed, and [ assume that their
consultants are finding more issues the further they go, adding to the company’s timeline for compliance.

- In my apinion, the best course for the company is to withdraw their permit application. If DEQ denies the
permit, there will be a public hearing held that will air the many issues. The company previcusly said they were
willing to go through the denial process, but more issues have surfaced since then. There have been over 200
violations, complaints and response VlSltS to the site since 7/2010—10 since mid-August.

Senator Kowall's concerns:

- That the company will decide not to make the capital improvements they are proposing - the vertical mili. |
encouraged him to separate company upgrades and expansion from base maintenance. The company talks
about the billion dollars they have invested in upgrades, but they should also be including funding for
maintenance to base systems, per the operations and maintenance plan required by their permit.

i
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- The changes to the 21CJF, He said that the changes proposed would enable them to bond for their
improvements. | assume this is related to the port authority changes, but | was confused. No matter what, we
cannot issue federally tax exempt bonds, and we can already issue taxahle bonds, if they can find a buyer. | may
be missing something, so | will let Jim speak to that. He also mentioned that harbor dredging will be an allowed
activity. Of a TIF? Again, | decided not to pursue, as we were there to talk Severstal. '

Please let me know if you have any questions, or advice. | assume ! will be fielding questions from their lawyers on
Friday.

- From: Amy Banninga

Sent: Friday, January 18, 2013 2:44 PM

To: Steve Hilfinger; Michael Finney

Subject: RE: Severstal Update - January 2013

DEQ has really gone the extra mile—maybe the extra 10 miles. Dan agrees there is no more they can do, but will be
discussing with the governor. There is also a federal angle that could change this. | can provide more info if you would
like to discuss. '

From: Steve Hiffinger

Sent: Friday, January 18, 2013 2:37 PM

To: Michael Finney

Cc: Amy Banninga

Subjeck: Re: Severstal Update - January 2013

This is high profile. These guys may have made more capital investment here in last few years than anyone.
Have had entourages from Gov's office visit site. Any way to avoid this result?

Sent from my iPhone. ml

On Jan 18, 2013, at 2:30 PM, "Michael Finney" <michael@michigan.org> wrote:

Hi Amy,

Thanks for the Update. |trust you are convinced that DEQ has gone as far as they can??
Mike

Michael A. Finney

President & CEC

Michigan Economic Development Corporation
http://www.michiganadvantage.org

Email: Michael@Michigan.org

Work: 517-241-1400
Cell: 734-660-4795

From: Amy Banninga

Sent: Friday, January 18, 2013 1:15 PM
To: Michael Finney; Steve Hilfinger
Subject: Severstal Update - January 2013




Mike and Steve--

1 have been working with DEQ and Severstal since July and we've had some high and low points. At the end of next
week, DEQ is planning to notify Severstal that they need to withdraw their permit application, or it will be
denied. Denial will trigger the public hearing process.

They have not been able to work out the detalls of the tolling agreement that was agreed to in principle back in
September. DEQ had not done this before, but they worked with their AG who agreed to try to craft a mutual
agreement to take the application offline, and avoid the 180 day deadline for action. The agreement has gone
back and forth and suffered some delays (AG was out of the country, explosion at the facility, holidays,

etc.). These delays would have added a month or two to the process, but the company has now proposed a
process that will extend it into 2014. | can discuss the details with you if you would like more information.

1 recommended that DEQ assemble a communication plan so they have an opportunity to address the issue more
effectively: '

*  Dan Wyant will be informing Governor Snyder

o . DEQ staff and | are assembiing a timeline and some talking points so we are communicating consistently

e DEQ's legislative liaison has set a meeting with Senator Kowall for next Thursday morning to inform him of
the pending action. Jim McBryde agreed that | should attend, so Senator Kowall knows we have worked
hard to find a solution, and answer any questions about the MEDC's role. Senator Kowall has been
pursuing changes to the MSF Act related to Port Authorities. Severstal is a big user of the Port of Detroit,
so he needs to be informed. Jim has another appointment on Thursday morning, so he will not be able o
attend.

o DEQwill call the comypany on Friday, followed by official correspondence

Please call me if you would ltke more information, or would like to discuss your concerns.

Amy

From: Amy Banninga

Sent: Friday, September 14, 2012 12:39 PM

To: Michael Finney

Subject: RE: SWMF Michigan Medical Device Accelerator

Thanks—will do. I'm glad to hear that these “special” partner projects go through the standard process. That has
not always been true, and has been a great source of staff frustration. A positive step toward employee
engagement.

On a side note, | just finished another session with Severstal and DEQ and progress was finally made, The
parties have agreed in concept to tolling the company’s permit application, essentially putting it on hold while
the company collects adequate and consistent data and makes major repairs. This will avoid denial or
withdrawal of the permit application. Still a lot of legal details to work out, but a step in the right direction.

Have a wonderful weekend!

From: Amy Banninga

Sent: Wednesday, August 22, 2012 12:57 PM
To: Michael Finney

Cc: lennifer Nelson

Subject; Severstal Update



Just wanted to let you know that DEQ granted an extension to Severstal until September 21. DEQ, did a nice job,
Jim Sygo particularly. 1 ran into Dan Wyant and told him how well it went, but you may aisc want to say something
to Dan if you see him.

Amy Banninga
Michigan Economic Development Corporation




Switzer, Annette (DEQ)

From: Dolehanty, Mary Ann {DEQ)

Sent: Tuesday, February 04, 2014 3:39 PM

To: Koster, Katherine {DEQ); Switzer, Annette (DEQ)
Cc: — Mitchell, Mark (DEQ)

Subject: RE: Severstal notice

Katie,

When we met with Severstal on December 5%, | remember them mentioning their Intent to host these types of
meetings. If you recall, Severstal requested a meeting with the Director to discuss the ‘issue” with the timing of the
permit review process and the extension agreement. The 12/5 meeting was attended by Executive Office staff, Vince,
Lynn, Teresa, Nell and me. Representing Severstal was Marty Szymanski, Dave Rockman, and their lobbyist. During the
discussion, Marty made a comment about staff turnover at Severstal and that the new people were rmaking '
environmental issues a priority. i can only presume that this Town Hall meeting Is the ‘outreach’ meeting mentionéd, |
alsa recall them saying that they were planning to host Rep Tlaib at their facility for a discussion and tour shortly after
our12/5 meeting. 'm a little surprised that Tlaib’s office was not aware of the outreach as Severstal indicated their
intent to inform her early on, but we have had no discussions since that time regarding any outreach meeting so |- can 't
say if they ever followed through with their intent,

Thanks.
Mary Ann

Mary Ann Doiehanty, Supervlsor

Permit Section, Air Quality Diviston

Michigan Department of Environmental Quality ) '
Effective October 7, 2013, my new phone number Is 517-284-6791 . _ ' -
dolehantym@mtchigan gov :

From: Koster, Kathenne (DEQ) -

Sent: Tuesday, February 04, 2014 1:09 PM

To: Switzer, Annette (DEQ)

Cc: Mitchell, Mark (DEQ); Dolehanty, Mary Ann (DEQ)
Subject: RE Severstal notice

1 know. I'm wondering if they are trying to getto the pubtlc first before our hearlng It's just odd because I've never.
heard of them hosting a public meeting like this.

From: Switzer, Annette (DEQ)

. Sent: Tuesday, February 04, 2014 12:58 PM

To: Koster, Katherine (DEQ)

Cc: Lamb, Jonathan (DEQ); Mitchell, Mark {(DEQ); Dolehanty, Mary Ann (DEQ)
Subject: RE Severstal notice

Hi Katie,

This has nothing to do with the permit, we haven't even started public comment yet. 5o, | do not know what
this is about.

Annette
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Annette Switzer
51?—284-6803

- From: Koster, Katherine (DEQ)

Sent: Tuesday, February 04, 2014 12:23 PM

To: McLemore, Wilhemina (DEQ), Lamb, Jonathan (DEQ)

Cc: Switzer, Annette (DEQ); Seidel, Teresa (DEQ), Korniskl, Jeffrey (DEQ)
Subject: Fw: Severstal not!ce

I don't know what this s all abou’t??

From: Amanda Kaye [mailto:Akaye@house.ml.gov}
Sent: Tuesday, February 04, 2014 12:10 PM

~ To: Koster, Katherine (DEQ)

Subject: Severstal notice

Hi Katie.

Thank you for the background Information. Below is the notice our office recelved from Severstal announcing the
meetings. It's not like them to reach out to the community, so we were certain that it was something they were required
to do.

Amanda Kaye
Legislative Assistant
- Rep. Rashida Thaib
(517) 373-0823

From. Seversta] {mailto mmb=bassettbassett. com@man]?ﬂ atkSl rsgsv net] On Behalf Of Severstai

Sent: Wednesday, January 29, 2014 1:12 PM
To: Rep. Rashida Tlaib (District 6)
Subject: You Are Invited To Our Town Hall Meeting




' Achleve mota togathor
Wednesday :
February 5th, 2014
6pm-8pm
Cristo Rey High School
5679 W. Vernor Hwy. Severstal is mvested in makmg our community the best it
Detroit, Michigan 48209 - can be. With a new leadership team and nearly $1.7 billion
o already invested in our Dearborn location, we are excited
Light refreshments about what the future holds,
. o 1,600 jobs éreated and 9,300 more supported
' : : * Reduced used oil generation by 80 percent _
Thuxrs _ ¢ More than $1 billion infused into Michigan economy
ursday ' * Decreased particulate emjssiuns by ha]f w1th our
F ebruary 6th, 2014 furnace modemizahon :
- » . ) ‘} -
6p m SPIII Ronald Kostyo
Vice President and General Manager,
' Sahna Elementary School  Severstal Dearborn
2700 Ferney
Dearboin, Michigan 48120

Light refreshments

Together, we can accomplish more.

This email wes sent tolimbﬂa:ﬂ_a_ﬂz@hm.gg_

Severstal - 14861 Rotunda Drive, Dearhom, M, Urtited Stafes - Dearbom. Ml 48120 usa






Koster, Katherine (DEQ)

From: Fiedler, Lynn (DEQ)

Sent: Friday, June 22, 2012 3:22 PM

To: : Seidel, Teresa (DEQ); Mitchell, Mark (DEQ); Lamb, Jonathan (DEQ); McLemore, Wilhemina
' (DEQ); Koster, Katherine (DEQ)

Subject: FW: Severstal Dearborn

Attachments: ‘ image001.jpg; image002.png

Here's the email from MEDC that | responded to. I'll send that one to you also.

From: Susan Holben [holbens@michigan.org]
Sent: Friday, June 22, 2012 2:18 PM

To: Dolehanty, Mary Ann (DEQ)

Subject: FW: Severstal Dearborn

Can | get a summary on an application from Severstal Steel? Thanks a bunch!

From: Amy Banninga

Sent: Thursday, June 21, 2012 4:50 PM
To: Susan Holben

Subject: Severstal Dearborn

Susan—

Mike Finney and Governor Snyder attended a grand opening event at Severstal today, While he was there, Mike spoke
with Sergei (I think local plant manager) who expressed some concerns on the air permitting process. We may not have
all this exactly right, but this is what | took down:

- Severstal thinks DEQ may get EPA involved, and doesn’t think that should be. They think they should be
grandfathered (sounds similar to Guardian).

- This involvement will add cost and time
- Can DEQ do anything to help them make this more efficient?

Can you kick the tires over at DEQ to see where this stands? We need to know what the issue is, and have a reasonable
response for the company. If there is something the DEQ can do to help the company comply, etc. we can help connect
the players. We can get contact details from Mike if it gets-to that point. At this point, we just need a better
understanding of where things stand so we can communicate with the company.

Let me know if you have any gs and thanks for your help!

Amy Banninga

State Business Ombudsman

Michigan Economic Development Corporation

300 N. Washington Square | Lansing, MI 48913

Office: 517.241.2092 | Mobile: 989.292.0197 Mail to: banningaal @michigan.org<mailto:banningaal @michigan.org>
http://www.michigan.org

http://www.michiganadvantage.org
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This message contains information which may be confidential and privileged. Unless you are the intended recipient (or
authorized to receive this message for the intended recipient), you may not use, copy, disseminate or disclose to anyone
the message or any information contained in the message. If you have received the message in error, please advise the
sender by reply e-mail, and delete the message. Thank you very much.




Amy B,annigga

From: Valerie Hoag
Sent: Thursday, June 28; 2012 7:58 AM
To: ) Penny Launstein; Larry Gormezano
Ce: Amy Banninga
. Subject: FW: contact details
Attachments: DISCUSSION POINTS FOR MDEQ COOPERATION (J1661133)ms1 (3).docx

Let’s talk about how to handle this.

From: Amy Banninga

Sent: Tuesday, June 26, 2012 1:07 PM
To: Valerie Hoag

Subject: FW: contact details

More on Severstal. Are you or Larry going to follow up with Jerome? 1didn’t know how to respond to him.

From: Jennifer Nelson

Sent: Tuesday, June 26, 2012 9:41 AM
To: Amy Banninga
.Subject: FW: contact details

i

A

From: Hilfinger, Steven (LARA) [mailto:HilfingerS@michigan.qov]

Sent: Tuesday, June 26, 2012 9:39 AM

To: Roberts, John (GOV); Jennifer Nelson

Subject: FW: contact details ;

Just FYI. 1know Sergei through our sons who go to school together. | am sure you already have this and MEDC/MDEQ,
are following up, but just in case. .

Steven H. Hilfinger

Chief Regulatory Officer

Director, Michigan Department of Licensing and Regulatory Affairs
Phone: (517) 373-6334

Fax: (617) 3732129

hilfingers@michigan.qov

‘www.michigan.dov/lara . .

From: Kuznetsov, Sergei [mailto:Sergei.Kuznetsov@severstaina.com]

Sent: Monday, June 25, 2012 6:20 PM
To: Hilfinger, Steven (LARA)
Subject: contact details

Hello Steve —I hope you are doing well.
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Sorry it took me some time to write you a note. We have had a busy couple of week that consumed a lot of my
attention. Below are my details. My cell phone is 313-655-8401

On Thursday we briefly talked about cur C blast furnace air permit issue with the Governor and Mike Finney. |
can send you a one page on it — we would welcome any help to get the issue back to the state so we can

finalize the permit. Please kindly let me know.

Best regards,

Sergei

Sergei A. Kuznetsov ' ) .

Chief Executive Officer

Severstal North America T: (313) 317-1243

14661 Rotunda Drive F: (313) 583-0273

PO Box 1699 seversts

Dearbom, MI 48120-1699

This message (tol;ether with any aﬁnchment) is confidential, may contaln Information which is subject to
copyright, may contain privats price-sensttive information and may be privileged or otherwise protected from
disclosure. This message (mgelher with any attachment) Is inlended exciusively for the person or persons to
whom it Is addressed. If you are not the intended: | raciplent or have recelved this message {togather with any
sitachment) In error plaase inform the sender immedtately and delete any copies of this message that you
have on your sysfem. Any unauthorized copying, disclosure or distibution of the material in this message (or
'its attachments) is striclly forbidden. Any views or opinions presentad in this message and/or attachmenk(s)
do not necessarily rapresent those of OAQ Sevarstal,




Jerome Katz

From: Arny Banninga

Sent: Monday, June 25, 2012 10:57 AM

Tol Jarome Kalz

G Larry Gonmezano, Valerie Hoag, Susan Holben

Subject; FW: Severstal Environmental & Federal Loans

Attachments: RE: Severstal Follow-up; Severstal article; Severstal NOV_FOVS 15 12 pdf
ferome-—

t understand that you wifi be mesting with Saverstal to chack in and see how we can assist with their next
expansion. Val asked me to share some background to help you prepare. Couple of things:

Envirprimentatl
- At Mike and Governor Snyder's visit to Severstal, Mike was asked if we coutd do anything to help with their
envirgnmrantal Issues, They seemed to think that DEQ Is upnecessarily involving EPA, The nformation below
and attached paints a different picture:
- The cmbudsman office cannot get involved once they are at this stage. From the tone of the emails, itsounds
like DEQ has worked to help them be in compllance. T would encourage Severstal to continue to engage with
DEC staff and ask for their help in developing creative spproaches that mieet legal requiremients.

Federal ATYM Loan

T, 35 ; ; - alloan. They are asking for a $320-million foan to
produce laghter anz:i Strcmgesr steel for automakers and suppliers, after their $730-million loan requeést was

rejected by DOE after the House Oversight Cﬂmmitﬁea raised questions. VP Thomas Marchak said the company
was encoyraged to reapply by Mmh

D(}E is encoury vy, but warned that zhé gégvemmant is

There are stilf more pmhiems with this program, Fzsker remweé one af the early ATVM loan awards. Fisker iald
off 66 employees.as it was running out of the $193 million of the loan that DOE had aiready dishursed, The
rermainder of the loan was frozen in May 2011 because "Fisker has expertenced some delays i its salesand
praduction schadule.” They are reporterily planning to cancel the manutacture of vehigles in the United States.

- Because of this scrutiny and potential for seandals, 1 don™t think there will be any real dedision making prior to
the presidential election, but if they want assistance with this process, | think they shoud continue to engage
delegation mambers. After the slection, we can revisit this,

Hope this helps. Let me know ¥ you want to discuss.

Ay

From: Susan Holben

Bent: Friday, June 22, 2012 3:29 PM
To: Amy Banninga

Subjoct: FW: Severstal

Hpt ge id, The

From: Fedter, Lynin (DEQ) [ ggm %Mm@&g@m gev]
Sent: Friday, June 22, 2012 3:15 PM
To: Susan Holben
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Ccr Hess, Tom {DEQ); Seidel, Teresa (DEQ); Dolehanty, Mary Ann (DEQ); Heliwig, Vince (DEQ)
Subject: Severstal

Mi Stgan,

Our District st&ff has been wurkmg w:th this fur severaf years to rasm’ve ongo;ng wofatmns and it has been 1 ascalated

There are three attachments to this email. The first two ara recent mails from our district staff person, Jon Lamb,
which indluge information regarding the most recent violations as well 85 plctures of the faciiity. 1 am unable to send {
vou the video he references as it is too Jarge for the emal] system. it ls our understanding that the furnace was not

operating the day of the Governor’s vigit.

Thethikditem is the Notice of Viglation that EPA hasrgeefitly sent to the facility. There hasbeen.an EPA facus on steel.
mills....

| hape this information is helpful to you. Please contact me if you have any guéstions.

Lynn Fiedlsr

Azsistant Division Chigf

Alr Quality Division

Urepariment of Envitonmentai Quality
B17.373.7087




J/{ o A @W@MT'

Severstal North America / Talking Points

- Environmental Permitting, Enforcement and Economic Development

. Environmental Permitting to authorize a $1 billion investment to rebuild a large
manufacturing facility 1s a very complex process.

-

® Initially, Severstal and the State of Michigan Department of Environmental Quality
(*MDEQ”) appeared to work very cooperatively on these environmental permits and
any associated enforcement actions. '

® Severstal understood that this was a component of a coordinated economic
development program. :
o Recent events suggest that the MDEQ has turned over associated state lead

enforcement issues to the federal government.

° We understand that permit approvals and any associated compliance issues are, in the
first instance, MDEX) lead items.

been informed by the MDEQ that earlier this year théy. referred thef
tated compliance issues to the federal government (U.S:EPA). 4

o This referral has significant impact on the timing of any approvals. Based on recent
MDEQ comments, it is likely MDEQ will deny Severstal’s corrected permit while
EPA addresses enforcement. This could lead to imposition of additional regulatory
requirements due to the passage of time. Those additional regulatory requirements are
likely to result in reduced operating levels from those planned and originally
permitted by MDEQ, which would lead to significantly increased operating costs;
reduction in a number of jobs; and adverse effects on local revenue.

° Severstal has been and continues to be committed to work coeperatively with the
State of Michigan on economic development and understands its obligation to do so
in compliance with environmental law,

° CONCERN: Does the State of Michigan have a full commitment to coordinated
economic development for the Dearborn area?

. REQUEST:

I} The State _coordmate 1ts economlc development

activities for the/@
Furnage perniit 48 §oon:

2) The State of Michigan vigorotishy- work to-pull back :to Statejurisdiction,
Al State lead items

pg@ Wﬁ«) u/vwh/r" J WJ
{71661133.1} W W Uﬂ ,,‘L Aokt A- EXHIBIT 16

[ | - o~ s oA



CMG
Typewritten Text
EXHIBIT 16


- @Wfqﬁs fro eny puobco Girta

- (} JW[LM ﬂla//\. D

*NMﬁMf\d@QWQW é W

M\//

QOJY‘

EXHIBIT 17



CMG
Typewritten Text
EXHIBIT 17


5,\'/ 60 S s - ﬁg@m?ﬁ(—ﬁ S
| A R06d MLMEEP odo ded Yaad o |
;A\r%];wg Mlo\ﬂrun {PT\M—MK ;Mm Mmuﬁ,ea
i bm SPA in. Tcb - e Soveioh !

4{’4\1/\}&/1:'\« CTiawl

Ao Bol 4

(\W;X\ I W

o Jo Wz@
P 3
I TN, Sthake, p WM

P/»/-N\d‘ K&W%M q
&WWM

-
)
~

o a&(‘&/m

g l

3 Qth 8 5Sevierot — wldead o

%8@M— f0<r’7’

Fat

V%@;% b w\c’ﬁ’ Irecs — T, «Vinies,




e o - (T el s D s T mAsbeS. Gl TR sl and
O G MEROLVE SV

e AT = 2o Sl Frilaant pULe
| Cdea¥ ol G TR LR DAL THAL. /ima@ff%% g ‘55’ e F i Gl

LRUT L

T @%h LN TR M ANNGAE AN B AR SN |
| i) Dee i fEidi. ERLT G B,

s wntd 2L I el By ek - AL 2000
SCHUM. Fan) QA Gl

3% ST %{gjéf{ S D glzte

po
. ,f;&t;} FAT TS il m B AT e

fw “mf i«gszzs; Cﬁfi*i w Amﬁ ,ﬁ?f};( éféaé,f fifsz"@ ,,
ofleuy S Bt

i %%Mf Eﬁf*;: A vttt ptarr (o st ¢
_ T fff%{é’ f§§ Sffwsf?f& wld,,ggﬁw )
O



CMG
Typewritten Text
EXHIBIT 18


‘“"tﬁf Nad rAY fww‘ w ﬁi IV ‘ﬁ‘%rf wﬁ ,Wm

et € R S Nt 2 R

fﬁ"{éﬁt Wff*‘?" < SULEDT G R [HR - S LML RS T
ﬁ"@%aﬁk WL{‘ T DG Calioady,) Thitl - ﬁﬂ’}f*}*fﬁ U fb?'f?lf e

9’%’" Wlﬁgﬂ u& ‘ﬁ“{:"f’“ i jé"\ §f{3 ;3
. !%’-Eg; V.WU:bLL %@M w};}“ﬂ\




Amy Banninga

From: SDismukes@eckertseamans.com

Sent: Friday, July 6, 2012 10:16 AM

To: Amy Banninga

Cc: Michael Finney; Jerome Katz; jpalamara@karoubassociates.com; jearl@severstalna.com;
mszymans@severstalna.com; DRockman@eckertseamans.com

Subject: Severstal: Thank you and follow up information

Attachments: 182-05CSeverstal.pdf; severstalplan02_10_12.pdf; seversta!actlonp!an PDF; DOC.PDF

Amy et al: We thank you for your time yesterday, for your attention and your offer to act as an impartial facilitator in
working to keep Severstal's permitting effort moving forward with the MDEQ. As discussed, attached below for some
background information are Severstal's February 10th letter, Severstal's June 19th action plan, Hellwig's july 3d permit
application withdrawal/denial letter and U.S. EPA's recent NOV covering opacity and fallout issues. As to the Federal
NOV we note that they could proceed to include permitting issues in any federal enforcement action without the need
to include them in the NOV. We also note that the absence of the permit issues in the NOV does provide the MDEQ with
a basis to retain any associated permit enforcement issues if they wanted to. Please keep us apprised of your efforts
and if you need any additional information or conversation please call. Regards

Feb 10 letter to MDEQ
6/19 Severstal Action Plan

7/3 letter from Hellwing suggesting permit withdrawal/permit denial
U.S. EPA NOV

Scott R. Dismukes

Eckert Seamans Cherin & Mellott, LLC

U. S. Steel Tower

600 Grant Street, 44th Floor

Pittsburgh, PA 15219-2788

Telephone: 412.566.1998

Fax: 412.566.6099

Cell: 412.417.1279

e-mail: sdismukes@eckertseamans.com

IRS Circular 230 Disclosure: In order to ensure compliance with IRS Circular 230, we must inform you that any U.S. tax
advice contained in this transmission and any attachments hereto is not intended or written to be used and may not be
used by any person for the purpose of (i} avoiding any penalty that may be imposed by the Internal Revenue Code or {ii}
promoting, marketing or recommending to another party any tax-related matter(s} addressed herein.

Scanned by Symantec Anti-Virus and Content Filtering before delivery.

This e-mail message and any files transmitted with it are subject to attorney-client privilege and contain confidential
information intended only for the person(s) to whom this email message is addressed. If you have received this e-mail
message in error, please notify the sender immediately by telephone or e-mail and destroy the original message without
making a copy. Thank you.
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Severstal

[otersmiional

July 13,2012
Yia Email

Jim J. Sygo, Deputy Director

G. Vinson Hellwig, Chief, Air Quality Division
Constitution Hall

525 West Allegan Street

PO Box 30473

Lansing, MI 48909

Subject:  Severstal Dearborn, LLC
Dear Mr. Sygo and Mr. Hellwig:

Thank you again for making the time to meet with us yesterday concerning the permitting and
compliance issues at Severstal Dearborn, LLC. We appreciate the opportunity to speak with you
directly on these very important issues.

As promised, we will be providing a firm schedule for the maintenance, repairs and optimization
work discussed yesterday for our Basic Oxygen Fumace Electrostatic Precipitator. We are
collecting commitments from vendors and suppliers and will provide that schedule by the end of
next week, along with restating our commitment to an opacity demonstration test and anticipated
dates for receipt of the stack test reports from the manganese stack testing being conducted this
week and next.

‘We appreciate DEQ’s commitment not to further seek withdrawal of the permit application at this
time or to yet begin any process to deny the application, pending your discussions with DEQ’s air
permitting staff. We look forward to hearing the results of those discussions, and continue to hope
that those discussions will concur with holding the permit application (i.e. taking it “off-line” as you
described) pending Severstal’s ongoing work to address DEQ’s compliance concerns.

In accordance with Ms. Banninga’s suggestion, we look forward to the opportunity for a follow-up
meeting on these issues the week of August 20. Please let us know when you would like to
schedule that meeting. Of course, please contact me with any questions or concerns over the
interim, and we appreciate your willingness to allow us to similarly contact you.

Very truly yours,

es E. Earl; ager
Environmental Engineering

Severstal Oearbomn, LLC T: (313) B45-3217

14561 Rotunda Drive F: (313) 337-9375

P. O. Box 1689 E: jim.earl@savarstalha.com
Dearborn, M| 48120-1699 www.severstalna.com
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Amy Banninga

From: SDismukes@eckertseamans.com

Sent: Tuesday, August 21, 2012 11:40 AM

To: Amy Banninga N

Subject: Re: Severstal Meeting and Follow Up from Our Discussion

Amy. We are hoping you have availability for a telephone conversation this afternoon to further our discussion and prepare for
tomotrow's meeting. Please let me know if, and when you are available for a call

From: Amy Banninga [banningaal@michigan.org]

Sent; 08/20/2012 01:48 PM AST

To: Scott Dismukes; David Rockman

Subject: Severstal Meeting and Follow Up from Our Discussion

Scott and David--

i have had several conversations with DEQ as follow up to our discussion, and { think it’s time for a change in direction. We ali
recognize that there are significant issues, but the statistics tell the story. Since July 23, 2010, there have been:

e 117 citizen complaints alleging fallout and opacity from varicus processes at the facility
e 76 on-site visits in addition to the routine surveillance conducted in the area, and
®  Over 20 Violation Notices sent to the company.

The most recent notice of violation was issued August 14, in response to a complaint from residents concerning opacity of
emissions. The majority of the complaints have come from Detroit's 48127 zip code, which is considered by EPA as an

Environmental Justice area.

Before we talk about the major issues, | want to make sure that we all realize that Severstal has the authority to continue operations
under their current permit, and the permits related to the expansion of facilities have recently been issued. Continuing operations
are not impacted at this point.

As you know, DEQ asked EPA to keep enforcement authority with the state, but their request was denied. Based on DEQY's
experience and conversations with EPA, they believe that EPA will take enforcement action in the near future. DEQ cannot issue a
new permit until Severstal is able to work out a compliance plan with EPA. The action plan that Severstal has developed to address
deferred maintenance and system upgrades should demonstrate progress and commitment and potentially achieve current permit
limits, | recommend that Severstal concentrate on these technical items, as they may make it possible for them to avoid more
expensive measures that could be prescribed through the EPA enforcement action. EPA is signaling a willingness to work
cooperatively with Severstal, and Severstal’s focus on improvement should contribute to @ more cooperative (and shorter)

enforcement process.

DEQ has worked cooperatively with the company through the re-permitting process, and remains committed to helping Severstal be
a successful and environmentally sound operation. But DEQ must also uphold their responsibilities under the law. They cannot
continue the permitting process until EPA is satisfied with Severstal’s ability to meet their environmental commitments. DEQs
authority is established in Michigan’s Natural Resources and Environmental Protection Act, 1994 PA 451. The air permitting process
is established in in Part 55, Air Pollution Cantrol, including Rule 206 which requires the Department to act upon a permit application
within 120 days of a complete application. To be complete, an applicant must provide all the information necessary to determine if
the proposal will comply with federal and state air laws. Severstal’s application was deemed technically complete on April 6, 2012,
s0 DEQ is obligated to act upon this permit. Furthermore, Rule 207 states: “ The department shall deny an application for a permit
to install if, in the judgment of the department, .....[a) The equipment for which the permit is sought will not operate in compliance
with the rules of the department or state law. ....{c) The equipment for which the permit is sought will violate the applicable

1
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requirements of the clean air act as amended, 42 U.5.C. 7401 et seq....” Severstal’s equipment has not operated in compliance with
either the rules/laws of the State or the federal Clean Air Act. Eight Violation Notices related to the equipment to be re-permitted
have been sent since the application itself was deemed technically complete. At this peint, DEQ is mandated by Rule 207 to deny
the application.

At our meeting on August 22, DEQ will once again request that Severstal withdraw their permit renewal application by August
29th. | hope that you will discuss this approach with your client. If they refuse to withdraw the application the DEQ will take steps
to deny. They will do this for several reasons:

e The new test data submitted on Friday is still preliminary and subject to further review, but indicates manganese levels that
are still well above permitied levels.

o  This most recent test shows violations for additional pollutants. The reported exceedance of the lead emission limits may
make Severstal subject to additional federal requirements as the National Ambient Air Quality Standard for lead was
recently tightened. '

s Denial of the permit requires a public hearing. The inconsistent results and violations information will become a matter of
public record and reporting. Since Severstal is demonstrating their willingness to take corrective action, DEQ would like to
help the company avoid this adverse attention.

withdrawal of the current permit application will not preclude Severstal from submitting an application when the non-compliance
issues are addressed to the satisfaction of EPA Region 5. The maintenance and other technical remedies to be implemented should
make test results more consistent and make the permitting process fit well within the 180 day time frame allowed by state law.

Please help your client recognize that the major impediment to the permitting process is the requirement to address the compliance
issues that are now under the jurisdiction of the £PA. They need to focus their efforts on clearing these issues as rapidly as is
possible, as a new permit is not a realistic goal until resolved.

As a side issue, you had asked for information of the use of lime injection with an ESP. DEQ staff believes this could be a low cost
means to address at least some portion of the manganese issue, and may serve to avoid a more expensive solution that could be
prescribed in the compliance plan. There are multiple references to this application available, including:
http://www.ladco.orgfabout/general/Emissions_Meeting/Sloat _032510rev2.pdf

} wish | were able to see a different course, but | do not. |1 am open to your suggestions, but at this point, | see withdrawai of the
permit application, and focus on addressing compliance issues as the most realistic and cost effective approach for your client.

Sincerely,
Amy

- AMY BANNINGA
State Business Ombudsman
Michigan Economic Development Corporation
300 N. Washington Square | Lansing, MI 48913
Office: 517.241.2092 | Mobile: 989.292.0197
Mail to: banningaal@michigan.org
http://www,michigan.org
http://www.michiganadvantage.org

PURF"?%} CHIGAN'

Find us on: Facehook Linkedin Twitter

This message contains information which may be confidential and privileged. Unless you are the intended recipient (or authorized to receive
this message for the intended recipient), you may not use, copy, disseminate or disclose to anyone the message or any information contained
in the message. If you have received the message in error, please advise the sender by reply e-mail, and delete the message, Thank you very
much,
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1. Severstal Progress Report

2. Assessment of Severstal/DEQ Process for Extended Permitting Period
a. DEQ Concerns
b. Severstal Concerns
c. Discussion of Potential to Continue Current Process

3. Clarifying Commitments & Communications

NOTES
1. Severstal Progress Report

2. Assessment of Severstal/DEQ Process for Extended Permitting Period
a. DEQ Concerns —there is nc demonstration that work underway will result in adequate
changes—so there is no justification for extension
h. Severstal Concerns - new regulations and other items that will apply to a new application

c. Discussion of Potential to Cogtinue Current Process
3. Conditions for Extended Permitting Period wWhoedo f W
Cet< Crtberon for—

4. Clarifying Comnfunications & Commitments W @W m@

a. GOALS of Current Process — by November XX, these items will b% addressed
i. Opacity —in compliance
ii. Manganese & Lead —in compliance, or at least with data and a consistent process to
document acceptable revised limits and consistent methods to verify compliance on
an ongoing basis
b. Pian as Outlined in 7/30/2012 Severstal Letter — is this complete and does it address our
GOALS? '
c. COMMITMENTS v oa
i. Clarity ¢ W‘LM
ti. Continuity with prior communications
iii. New issues and developments highlighted
iv. Misunderstandings discussed, not acted upon tmmedlately
v. Clear requests for action, information, assistance
d. TIMING of Communications
i. Progress Reports from Severstal
ii. DEQ/Severstal discussion of resuits
iti. DEQ feedback on progress reports
e. Expected Elements of Progress Reports from Severstal
i. When available, test results performed using a consistent method
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Fiedler, Lynn (EjEQ)

From:
Sent: -
To:

Cc;
Subject:

Fiedler, Lynn (DEQ)
Wadnesday, May 07, 2014 6:11 PM

Wurfel, Brad (DEQ); Seldel, Teresa (DEQ)

Dolehanty, Mary Ann {DEQ}
FW: Contact from EPA on Severstal Permit

- From: Hellwug, Vince (DEQ)

Sent: Wednesday, May 07, 2014 5:37 PM

To: 8yge, Jim (DEQY); Fledler Lynn (DEQ); Daolehanty, Mary Ann (DEQ)
Subject: Contact from EPA on Severstal Permit

| had a call from George Czerniak today concerning the pending decision on the Severstal permit. Specifically
the issue is how we will treat SO2 in the permit and the EPA comment. | told George that since we were
repermitting the source that we were going back to the attainment status of the original permit and the RCD -
would reflect this. George commented that they had been requested by Rep. Talib and another Rep. to take
over the permitting for Severstal. Of course they have no authonty to do so. _

George said he wanted to give me a heads up that we may be at odds on this Issue. This may be something
we have to deal with in the near future.

Sent from my iPad .
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FILED IN MY OFFICE
WAYNE COUNTY CLERK

2/5/2015 3:13:50 PM

CATHY M. GARRETT

Attachment B

Transcript from September 10, 2014
hearing on Appellants’ Objections to
Administrative Record or,
Alternatively, Motion to Direct
Appellee to File Complete
Administrative Record
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE
SOUTH DEARBORN ENVIRONMENTAL
IMPROVEMENT ASSOCIATION, INC., et al.,
Appellants,
-Vs-— Case No. 14 008 887 AA
MICHIGAN DEPARTMENT OF ENVIRONMENTAL
QUALITY, et al.,
Appelles,
-vs-
SEVERSTAL DEARBORN, LIC.,

Intervening Appellee.

MOTION HEARING
Wednesday, September 10, 2014, Detroit, Michigan
BEFORE THE HONORABLE ROBERT ZIOLKOWSKI, CIRCUIT
JUDGE
APPEARANCES:

For the Appellants: CHRISTOPHER BZDOK (P53094)

Olson, Bzdok & Howard, P.C.

420 E. Front Street
Traverse City, MI 49686
(231) 946-0044
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APPEARANCES: (CONT'D)
For the Appellants:

For the Appellees:

TRACY J. ANDREWS (P67467)
Law Office of Tracy Jane
Andrews, PLLC

317-B Lake Avenue
Traverse City, MI 49684
(231) 714-9402

STEPHANIE KARISNY (P76529)
4444 Second Avenue
Detroit, MI 48201

(586) 610-2059

NEIL D. GORDON (P56374)
Assistant Attorney General
P. O. Box 30755

Lansing, MI 48909

(517) 373-7540

WILLIAM SCHAEFER (P26485)
Driggers, Schultz & Herbst
2600 W. Big Beaver Road
Suite 550

Troy, MI 48084

(248) 649-6000
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For the Appellees: DAVID A. ROCKMAN (P78190)
Eckert Seamans Cherin &
Mellott, LLC
U.S5. Steel Tower
600 Grant Street, 44th Floor
Pittsburgh, PA 15219
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(Wednesday, September 10, 2014)

THE CLERK: Calling the case of Dearborn
Environmental Improvement Association
versus MDEQ, 14 008 887 AA.

THE COURT: All right, today is the date
set for hearing on a motion. Uhm, can I have
your appearances again?

MR. BZDCK: Christopher Bzdok on behalf of
the South Dearborn Environmental Improvement
Association.

MS. ANDREWS: Tracy Andrews for the South
Dearborn Environmental Improvement Association.

MS. KARISNY: Stephanie Karisny for DWEJ,
OUCSD and Sierra Club.

MR. GORDON: Neil Gordon, Assistant
Attorney General, Natural Resources and
Agriculture Division.

MR. SCHAEFER: William Schaefer appearing
on behalf of Severstal, L.L.C.

MR. ROCKMAN: And Dave Rockman for
Severstal.

THE COURT: All right. There's a motion
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to expand the Record.

Do you want to argue?

MR. BZDOK: Yes, your Honor. May I use
the podium?

THE COURT: Fine.

MR. BZDOK: Thank you.

Judge, we're here today on our motion to
ensure that the Record is complete. By which I
mean it includes all of the documents that need
to be in the administrative Record under the
legal standard that applies. The legal
standard that applies is the Court rule, the
Record includes all documents, files, of the
agency, except for those that are omitted by
stipulation of the parties. TIt's all documents
of the agency. It's not documents that the
agency says that they rely on or says that they
considered or says that this person's looked
at, that person did not look at. 2All the
documents of the agency.

There is a, uhm, we're going to get into
some questions whether the agency considered
something or not. There's some cases,
plaintiff's cases that were cited. Those cases

are actually very good for us. I would welcome
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a detailed discussion of those if we need to go
there.

They say things like, what is an
administrative Record. An administrative
Record is for the Court, for the convenience of
the Court and for the Court to be able to
adjudicate the facts and circumstances and
procedures that occurred in the agency below so
the Court can understand and the Court can make
decisions applying the applicable standards.

One of those standards which we have
talked about is a standard about improper
procedures. And specifically, that the parties
were materially prejudiced as a result of
unlawful procedures. And that goes to one of
the categories of documents that we have cited.
Really two categories of documents that we have
cited go to this issue of the procedures and
the Court cannot make a meaningful judicial
review of that without having those documents
in the records, the documents that we believe
do constitute unlawful procedures.

Essentially, there's two categories of
documents but they're related. One category

is, there were several times during this
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process, it's been a long process, five, six,
year for us, but it really got hot in 2012 and
forward until this spring of 2014, there was a
time in that process, uhm, when the DEQ was on
the cusp of denying this permit. And that was
late June of 2012. And there is a document in
the Record where they had a meeting with
Severstal and more or less said this is
something we're going to do.

Severstal then sought and obtained
intervention in this matter from the Michigan
Economic Development Corporation. There was
some discussion with the head of the MDEC.
There was a discussion at the governor's office
and there was this intervening by MDEC. And
this is just one example of these documents.

There was a letter that was issued from
the person who was in charge of making the
final decision on this permit from the DEQ.
His name was Vincent Hedwig (phonetic). He's
the chief of the air quality division, and he
issued a letter to Severstal, I think, dated
July 3rd, it might have been dated July 5th, of
2012. It was a five or six page letter. We

quoted from it and cited it in our briefs which
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gave all these reasons why the DEQ was
mandated, had no choice under the law but to
deny this permit. Then there was a meeting on
July 12th, notes in that meeting, that MDEC had
the DEQ to come to, and there's a letter which
is also in our exhibits, it's Exhibit 21, from
the head of Severstal Environmental Department.
It's July 13th. T apologize for all the dates.

So one week after DEQ issued a long letter
saying all the reasons it had to deny this
permit, there was a meeting on July 12'and the
notes of that meeting that was convened by MDEC
and had Severstal and DEQ added, one of our
proposed exhibits that need to be in the
Record. And then on the 13th, there was a
letter from Mr. Earl, the head of Severstal's
environmental department to Mr. Sibolt at the
DEQ, who's Mr. Hedwig's boss, he's the
director, saying, thank you for agreeing
yesterday not to deny our permit.

Sc it's a letter from Severstal to the
division chief, the deputy head of the DEQ
saying thank you at this meeting yesterday,
where you agreed not to deny our permit. And

its not in the administrative Record that was
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proposed by the DEQ.

And I don't know how it could be more
relevant to the permit, more necessary for this
Court's reviewing, meaningful judicial review
of, among other things, was this an arbitrary
and capricious situation, and also, were there
unlawful procedures that materially prejudiced
parties.

The parties that we represent, people who
live in this area, who breathe this air, that
these groups have as members, they didn't know
anything about this. They didn't know anything
about this until they got public comment in
March. Some of it is in the DEQ Record. Some
of it we were able to get our hands on and we
were trying to work to try to get something in
by the public comment, the 30 day public
comment deadline and I believe it was extended.

All of this stuff we were trying to get
our hands on. Some of it was in the Record.

We sued the MDEC under the Freedom of
Information Act. We got 1200 pages of
documents. Some of those documents which
memorialized these e-mails, these negotiations

as some of those came. We had no chance to put
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it in the public comment Record, but it
documented what actually happened, meetings
with the decision maker of the DEQ and other
heads of the DEQ, Severstal, and the MDEC was
playing this sort of rocker (phonetic) role, is
the political sympathetic way to say it. All
of that stuff, memorializes and documents a
process that actually happened. This is the
process where the decisions were made that give
rise to the legal issues in this appeal.

Can you grandfather a permit? All right.
So the issue of permit in 2013, they issued a
permit in 2013 and said we are applying the
legal standards that were in effect in 2005,
and 2006. And that's going to be a big issue
in this appeal. The discussions of
grandfathered and whether that can be done or
needed to be done, those discussions were had
in these meetings.

There's a rule that's going to be a part
of this process. I gave you an excerpt from
the meeting of rule 207, where they were trying
to figure out, we've got equipment that
apparently doesn't work and it's violating

regularly, and we have a need to, uhm, uhm, we
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can't give you a permit if your equipment
doesn't work and you can't get the equipment
fixed in time for our deadline to take action
on this permit. And Severstal doesn't want to
take away their application because they might
lose their grandfathering, so how are we going
to get around this? We're going to create this
agreement to get around this. And the legal
validity of this agreement and this way of sort
of going around rule 207, that's all, that's
all part of this, uhm, that was all discussed
at these meetings. That was all part of these
transactions as well as that extension or
tolling agreement.

These key decisions were being made by the
decision-makers in the meetings. You can't
have meaningful judicial review of those unless
we have all of the documents in for the Court
to see them.

We've done our best to try to put those in
front of you. Some of them, and this goes to
one of the other categories of related
documents. They're called gaps in the Record.
What we need partly out of this motion is the

order of the MDEQ to produce whatever was going
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on in the executive office, documents, memos,
notes, e-mails, during the fall of 2012 and the
early winter of 2013 there was an email that
was quoted in our brief from an MDEQ staff
person. She's an enforcement person in the
Detroit office. There's an email to the
executive office saying, we know you're having
meetings. We know you're having conversations.
We the staff people don't know what you're
talking about. Here are my frustrations; here
is my perspective. It's not about adding to
the Record. That stuff should be in the
Record.

These are meetings. And negotiations.
This is the decision-making process. 1It's a
process, we don't think so. Is it a proper
process? We don't think so. But it's the
process that was used, or at least to verify if
it was the process that was used, we need
everything that dealt with these issues to be
part of the administrative Record.

Another category of documents that we have
asked to be placed into the Record and be
provided as many of them as we can, are notices

of viclations. Notices of violation are, they
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sort of look like letters; they look like
pleadings. But a notice of violation is when
somebody from these agencies, uhm, documents at
the cite via test results, via visits to the
cite, that there are violations of the permit,
violations of the clean air act, violations of
the state air law and rules or a combination of
all of those.

Severstal is a chronic violator. They
have scores and scores of these violations.
They have thousands of individual violations.
So what happens is the agency sends a notice of
violation and then Severstal sends scme type of
a response and says, we agree with this; we
dispute this. Here's information you
requested.

Another category of document that we have
asked to be placed into the Record. DEQ sent
most of them. EPA sent a couple of them and
copied DEQ. So DEQ had them as well as because
they administer these laws of partnership. The
notices of violation, some of them are in the
Record. Some of them are not. Some of
Severstal's responses are in the Record and

some of them are not. A couple of key ones are
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not in the Record. Uhm, one of the key ones is
from February of 2009, and it was where they
did testing of the stacks at Severstal. And
they said, we realize that we are saying now
that our emissions that were documented in
these tests are rather higher than we thought
they were and many of them are higher than we
allow. So DEQ sent them a notice of violation.
And Severstal sent a response. And that was
the beginning of the entire permit
negotiations. It was the benefit, and DEQ
noticed a violation. It's not in the Record.
They didn't put it in the Record. The
Severstal response is in the Record. There's
no rhyme or reason. There's no rational basis,
first of all, not including the notice that
started this whole process, and second of all,
including the Severstal response but not
responding to it.

Another notice of violation that is key is
an April 2014, and this is mentioned in our
brief and we provided as an Exhibit. This one
is very, very important. And the reason it is
important is because there are three DEQ rules

cited in our brief that specifically deal with
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the question of, whether permits can be granted
to facilities that are not in compliance with
DEQ rules. And, a section of the clean air
act. And, one section of the clean air act,
which we cited in our brief, says in a non-
attainment afea, non-attainment area is an area
that EPA has classified as too polluted to be
acceptable. An area that is so polluted it
needs to have less pollution to meet adequate
standards of health and safety.

In a non-attainment area, you cannot get a
permit unless your facilities are in
compliance.

There's a rule 207 that talks about, does
your equipment work. And when we get into the
appeal, when we get into this rule 207 issue in
the appeal, what, I believe, the other side is
gonna say is, well, we had this extension. The
legality of which is in question. We did some
repairs on a particular piece of equipment
called an electrostatic precipitator, PEP, and
based on those repairs it was in compliance.

April 2014, notice of violation has five
categories of violations for just that PEP,

just that single piece of equipment. 2and it

15
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has 266 individual pollution violations, six
minute spans where the pollution was beyond
acceptable in April of 2014. Four months later
they granted the permit.

So when the Court has to do a meaningful
judicial review of whether rule 207 was
complied with and there was this massive set of
violations and a month later they issued the
pemit, and this is long after these alleged
repairs were, the Court can't do that review,
we would submit, without having the notice of
violation and information about the violations
that this piece of equipment that occurred one
month before the permit was issued. We
couldn't put it in because it was five or six
something was closed.

So it's part of the Record, the
environmental people, they commented on the
permit, three different places. The meetings
that I talked about, over and over again,
they're talking about permitting and compliance
as the same.

The arguments in the brief from our
respected Counsel on the other side, said

permits are over here and compliance is over
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here. That's not what the rule says. It's not
what the clean air act says.

Their enforcement people were making
comments. They were discussing at these high
level meetings, how do we deal with the
compliance issues in the context of this
permit.

The violations, initial violation, what
lead to the request to begin with. The idea
that we have a silo over here and we can limit
the Record to what's in this silo and forego
it. 1It's not what they did in practice. 1It's
not what's partially in the Record and
partially not and it's not supported by the
Court rule standards.

Uhm, another attempt that I want to
mention to you, that's missing from the Record,
are just a couple more, and then I would yield.
Is there's an MDEQ document in Exhibit A of our
proposal that's evaluating, uhm, a letter,
written by Mr. Goldsmith and Mr. Dumas
(phonetic) for Severstal, that was about this
regulatory grandfathered. Okay.

So, part of these MDEC meetings, uhm, was

an agreement that this person, MDEC, was in the
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Record and said, one of the things we needed to
do is to send us this analysis of why Severstal
should be regulatory grandfathered.

And, they submitted that, September 12th,
I believe, of 2012. And then there's this
table that I got out of the DEQ file that
quickly goes over Severstal's arguments, and in
many cases disagrees with them. And also
discusses Abanal, ABANA L, I think starting
on the second part. There's a long discussion.
That was an EPA decision about grandfathered.
And that's going to be important because that
belabor a decision, that DEQ was relying on was
reverse by the Ninth Circuit Court of Appeals
last month. So that decision and the analysis
of that decision and how does that relate to
regulatory grandfathering and what was the
agency's thought process, which is now blown
out of the water because that decision has been
completely reversed. The Ninth Circuit said,
you can't do regulatory grandfathering on a
case by case basis.

These are going to be substantive legal
issues and we need to present a clean Record of

how they were handled, what the thought process
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was to this Court. So that needs to be in the
Record.

Finally, this extension agreement that I
mentioned. So, there was a rule in place at
the time that required permits to be decided on
a certain period of time. And I believe
that's -- in audible.

I believe it's 128 days. That's the time
we were dealing with, and they couldn't get
equipment repaired by then and they couldn't
reserve an EPA enforcement action so they
couldn't meet these standards about compliance.

So they entered into this agreement that
was mentioned by Mr. Gordon and Mr. Franton
(phonetic) and Mr. Dumas. This agreement was
described that basically said, we're going to
have a process and you're going to do various
repairs and at the end of that process, then
you're going to submit an application and then,
the official public permit will kick in. It
was a way to go around rule 207, to use their
words, and that would be these gentlemen, to go
around 207 and to deal with these timing issues
was this extension agreement. And we have the

extension agreement in the Record.
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And the DEQ rules were admitted. But that
rule was not in place for Severstal. Uhm, but
there were drafts. There were e-mails about
the drafts of the extension agreement. That
all needs to be in the Record. That's not
privileged. It was a negotiations of a permit
process by arm's length parties. The MDEC
person was copied on this. It was waived
unless the MDEC is part of the MDEQ.

All of that needs to be in there. And
it's not privileged. So in summary, we need
the notice of violation documents, because
that's necessary for the complete Record. We
need the documents related to the involvement
in the meetings that were convened by MDEQ and
the complaints.

They would talk to one side and then they
would take notes, right, and send an email to
the other side saying, DEQ says this, and then
they would relay this fact over here.

I mean, those communications are
communications between the permittee and the
agency, basically going through this conduit.
So whether the MDEQ actually makes DEQ notes,

they were an integral part of the process. All

20
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of that material needs to be part of this
administrative Record.

And then we've got the gaps in the Record
in the executive office where staff people
didn't know what they were doing in the
meetings. And the meeting at that table about
the Abanal case, to have a complete Record, all
of that needs to be in here. And it all needs
to be vetted.

It may be that some of it ends up not
being permitted. It may end up some of it ends
up not being controlling, and and maybe some of
it is. 1It's necessary for a complete picture.
It's necessary for a meaningful judicial
review. The federal claims cases that they
cited in the brief, they say you need all the
documents necessary. And at this rate, the
Record is there. And in our case, it's not
just the documents of the agency that support
the position. 1It's all the documents. We need
all the documents, good, bad and ugly. They
need to present a complete picture of the
entire process so the Court can review, did
they meet the legal standards, what was the

decision making process, were there procedures
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that prejudiced the parties that we represent,
and, uhm, were there arbitrary and capricious
actions and information going to deny, we can't
grant this part. All of that needs to come in.
We need a complete Record. This is going to be
a very significant review and we need to have
it.

THE COURT: I guess I'm missing a little
bit of the purpose of why you want the MDEC,
notes and correspondence and how it relates to
the legality or propriety of the procedure.

MR. BZDOK: Two answers to that. The
first answer to that is the fact and level and
nature of that involvement was improper. MDEC
does not have any statutory authorization or
any regulatory authorization to be involved in
permit proceedings. The DEQ doesn't. There's
nothing in the state law that says that DEQ
should review permits. They should do so in
conjunction or in consult in with the MDEC.

THE COURT: Is there something that says
they can’'t do that or what? Because that's the
issue. I'm trying to get a grasp, I'm having a
hard time getting my hands around the process

of what's happening here.

22
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You know, it's been suggested it's really
sort of a non-adversarial type process. 2nd,
that the, that the MDEQ, uhm, so, is the
purpose, then, to make every effort by the MDEQ
to grant these applications with the proviso or
the, with the satisfaction that the applicant
is in total compliance, is going to remain in
compliance? Or is it to create an obstacle to
the applicant? I guess I'm having a little bit
of a problem grasping what the, how this works.

MR. DZDOK: The DEQ is supposed to be
right down the middle. MDEQ has very specific
legal standards that are set out, and the
regulations and rules that they've adopted that
say this is how we're going to evaluate these.
You have to apply the facts, the data, the
circumstances, the situation to those standards
and make a decision.

THE COURT: I understand.

Let me hear about the observation of the
application and find out that the applicants,
look, we're going, our initial evaluation,
we're going to deny this permit because, uhm,
one of the smoke stacks is emitting particles

and one of the other boilers is too hot and
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something else. Can they call Severstal and
say, we're going to deny this thing unless you
clean this up and give them an opportunity to
clean it up? And if Severstal cleans it up and
shows them that they're now in compliance, they
take a second look at it. Or do you just, you
in, make it sort of a jury trial, this is your
day in court. And you either prove your case
today or you go home?

I get the impression this is sort of an
ongoing process. Now, we've got other
influences here. How significant the influence
of the MEDC and the governor's office is, and
these other politicians and lobbyists and
everybody else. You know, can this influence,
even if the influence is strong, which it
probably is, if the governor calls you and
says, I want Severstal in business and I don't
want them out of business, don't they still
have to comply? No matter how much influence
is exerted on the MDEQ?

The governor might call them everyday and
say, hey, your job's on the line. I appointed
you. I don't know how that works, unless you

approve Severstal. But they still have to meet
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their emissions standard.

MR. BZDOK: Severstal still has to meet
the emissions standards which they've not done.

THE COURT: That's another issue.

MR. BZDOK: And that's one of the things
we need all the violations.

THE COURT: I think vou're on decent
footing there. But I'm not sure about the
notes and the internal memos of MEDC and MDEQ.

MR. BZDOK: And there's two answers to
that. One of your standards of review, was
their arbitrary and capricious decision-making,
and understanding whether there was arbitrary
and capricious decision-making, we have very
strong decisions by the MDEQ. It happened more
than once. And then we have subsequently
reversal and we have this involvement. And I
gave you one example in the July 23, 2012. And
we're talking not so much whether you agree
with us today. We're talking about, are we
going to have a Record that's complete enough
that all of that can be explained and discussed
and reviewed by you and vetted by you in making
the decision about were those reversals sound,

or were they arbitrary, or were they a product
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of improper and unlawful procedures that
prejudice others which is another of your
standards of review.

And then again, we need you to have all
that information in order to brief it and
discuss it so that those decisions can be made.

I'm not asking you to agree with me today
by including that material in the Record that
that material is going to carry the day or
carry the outcome. I think it does have a
controlling impact on the outcome on some of
the principal issues in this appeal. There's
about five of them.

THE COURT: But if the extension was wrong
and violated the statute, what difference does
it make if some lobbyist called, or the MDEC
sat down with MDEQ. If it was wrong, it was
wrong. Similarly with the other decisions to
grant things because they weren't in compliance
at the time that the application was granted,
and then it's wrong, no matter what the
pressure was put to bear on the MDEQ.

MR. BZDOK: I think on some of the issues
that is an accurate observation.

THE COURT: I think you're on decent
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footing there. But I'm not sure about the
notes and the, uhm, the internal memos of MDEC
and DEQ.

MR. BZDOK: And there's two answers to
that. One of your standards for review is, was
there arbitrary and capricious decision-making.
And understanding whether there was arbitrary
and capricicus decision-making, we have very
strong, we have very strong decisions by DEQ.
It happened more than once, and then we have
subsequent reversal and we have this
involvement in between. And I gave you one
example, the July of 2012. And we're talking
not so much whether you agree with us today.
We're talking about are we going to have a
Record that's complete enough that all of that
condition be explained and discuss and reviewed
by you and vetted by you in making decision
about were those reversals sound, or were they
a product of improper, unlawful procedures that
prejudiced others, which is another of your
standards for review. And again, we need you
to have all that information in order to brief
it and to talk and to discuss it so that those

decisions can be made. I'm not asking you,
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uhm, uhm, to agree with me today by including
that material in the the Record that that
material is going to carry the day or carry the
outcome. I think it does have a controlling
impact on the outcome on some of the principle
issues in this appeal. There's about five of
them.

THE COURT: Burt, if, if, the extension
was wrong and violated the statute, what
difference does it make if some lobbyist or the
MDEC sat down with them at a meeting. If it
was wrong, it was wrong. Similarly with the
other decisions. The decision to grant things,
because they weren't in compliance at the time
that the application was granted, then it's
wrong no matter what the pressure was put to
bear on the MDEQ .

MR. BZDOK: I think on some of the issues
that is an accurate observation. I think on
some other issues what you have to recall is
that these regulatory, some of these things are
very clear, there's very bright lines in the
rule. And some of this allows a certain
amount of judgment, a certain amount of

discretion. Rule 207, the one that says if the

28
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equipment doesn't work, you can deny the
permit, it has some language it in about
whether sufficient information has been
submitted by the applicant to enable the
department to make reasonable judgment about
whether the equipment worked. So there's a
certain amount of judgment that can be
exercised. And when you have a Record where
the MDEQ exercised that judgment and came to a
conclusion and you have the intervention and
they exercise that judgment and came to the
opposite conclusion, whether it's July of 2012,
whether that's early winter of 2013, we need
the whole picture to know why that's happening.
And we need to make our case.

THE COURT: Don't they have to articulate
why they change their position? Isn't that
enough?

MR. BZDOK: There's not much articulation
in any of these details. A lot of what we have
been discussing today is information that was,
uhm, uhm, obtained by the appellants and their
professional representatives as opposed to
being, you know, DEQ provides certain

information when they notice for public
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comment. And they provide certain information
when they issue the permit.

They say, here's a summary. Here's a
draft permit. And when they issue the permit,
here's the permit. Here's our responses to
public comments. Their level of response to
public comments is often called generic or
concise or cursory. And, and it doesn't
provide the full picture of what went on. And
these proceedings which decision-makers were
involved in negotiating the issue on this
appeal, they provide a fuller picture of what
was involved and without those, all you have is
sort of the sanitized version. All we have,
again, it's back to, it's not just the
documents the agency wants to present to the
Court for the review. It's the good, the bad,
and ugly of what happened. And that's what we
need, too and that's why we need those. Aall
right, thank you.

THE COURT: Response?

I'm sorry, are we all concurring with that
argument?

MS. ANDREWS: Yes, your Honor.

MS. KARISNY: Yes, your Honor.
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MR. GORDON: Your Honor, Neil Gordon on
behalf of the respondent.

Your Honor, I'd like to address, what's
the correct legal basis for that motion to
expand the Record. This is a case. This is an
appeal from an administrative agency decision
where there was no contested case, and, so, the
Court rules in 7.100 et seqg, lay out standards
that apply for proceedings in this case. And
it cross references the Appellate Court rules
in the Court of Appeals for a definition of the
Record in a case. And it says, for purposes of
this appeal. 1It's all in the context of this
appeal, the administrative Record is a document
of the agency. Mr. Bzdok would have you think
that it's all documents of the agency regarding
Severstal broadly, in particular with regard to
Severstal. Severstal has been in existence now
since 2003, if my memory serves, 2003, 2004.
There's a long history of permitting for this
facility. Inspections. Clearly, the records
is not all records of the agency that relate to
Severstal.

THE COURT: But that's what the rule says.

MR. GORDON: Well, its in the context of
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an appeal. It's an appellate rule.

THE COURT: All the documents.

MR. GORDON: All the documents. And it
goes onto say.

THE COURT: Opinions, orders.

MR. GORDON: So it's in the context of
this particular proceeding.

So there are documents, related to
Severstal that DEQ possess that are clearly not
related in any way to this proceeding and that
doesn't belong in this Record. And then the
Courts have then gone on to expound on what are
the documents for an administrative record more
specifically. And as we lay out in our brief,
a complete administrative Record relates to all
the documents the agency actually considered in
renewing the permit application and issuing
this permit. They're not all the documents the
appellant would have considered when they were
reviewing the permit application, which is what
they would want you to do. Nor is it all the
documents that simply relate to Severstal's
operations. That is far too broad. The Court
rule is in the context of this proceeding, this

permit application. And as we lay out in our
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brief, it's all the documents as the rules that
explained, that the agency actually considered
in reviewing that permit application.

S0 what did we have? DEQ has already
submitted the complete Record to the Court. It
has certified that it is complete. All the
documents that DEQ actually considered are in
the Record. And then the Supreme Court has
made it clear that in appeals like this one
where there is no contested case hearing,
Judicial review is limited to that. That's the
2008 case of Michigan Association of Home
Builders versus the Director of the Department
of Economic Growth.

S0, we have the legal standard here. 1It's
all the documents of the agency that it
considered in reviewing in issuing this permit.

Let me get to the category of documents
that Mr. Bzdok identified here. The first
category is the Michigan Development of
Environmental Quality's participation in some
of these meetings in the summer of 2012. He
Says, we reviewed those documents. Those
documents that DEQ actually had in its

possession and considered are in the Record.
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There are notes from DEQ of those meetings that
are other correspondence in relation to those
meetings. This position that there are
documents that MEDC staff drafted and kept in
their files, but didn't ever share with DEQ,
that some of those DEQ staff notes should be
added to that administrative Record is
incorrect. DEQ never saw those documents.
DEQ's documents that they generated of those
meetings are already in the Record. There's
nothing hidden going on here. There's nothing
hidden regarding any decisions that were made
as these meetings.

Perhaps the key decision in those meetings
was, DEQ is faced with a situation where it was
ready to issue a permit to Severstal.

Severstal shortly before DEQ is ready to
publish a draft came forward with new
information saying we have a major problem with
one of our key pieces of equipment. This
electrostatic precipitator has fallen into
major disrepair. It's needs to be fixed.

DEQ said, right now as this stage, you're
not able to meet these initial levels we were

proposing to give you that. Are we going to
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do about that. And there is a 120 day time
period taken us from when the DEQ determines it
has all the information it needs to initial the
permit so when it has to make the decision on
the permit.

The DEQ, prior to receiving this
information believed it had all the information
it needed, the 120 day clock is ticking. 1In
the summer of 2012, Severstal comes up and
says, wait a minute, we can't meet these. DEQ
says, we may have to deny this permit.

Severstal meets with DEQ. They have
meetings. And the MDEQ participates in these
meetings. And MDEC's role in those meetings
was nothing improper at all. Severstal is one
of the largest employers of \Wayne\wane county.
It employs something in the range of 1500
people in that facility.

They're working to see if there's a way
the parties can get together and deny this
permit application, and instead, Severstal can
fix that piece of equipment and get all the
information it needs. Those discussions are
requested in the DEQ notes that are in the

Record, and there is this extension agreement
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that I helped negotiate with Counsel for
Severstal to extend this 120 day period so that
they could submit all the information that DEQ
needed to fix that equipment, and then DEQ
could go ahead and review the permit
application anew. All of that is in the
Record.

These additional documents that DEQ never
possessed, never looked at, that they say
should be in the Record, according to the
Supreme Court and the Court rules, those
documents don't belong in the Record. DEQ
never even had them. And yet this file is
réplete, their motion is replete with documents
that says, it doesn't matter. DEQ never had
them at all. They're part of the story and we
think it should be in the Record.

Well, that's not a legal standard as to
whether you have legal documents that Simply
relate to what happened here. The
administrative Record, at both state level,
federal level, all administrative agencies,
what were the documents before the agency that
they reviewed, the good and the bad, whether or

not they should be in the Record. Here, there
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are numerous documents in the records including
their comments of the DEQ to deny the permit.

I agree it should be all the documents that the
agency considered and that's actually what is
in the Record here.

THE COURT: What I'm having a problem
there with your argument is, in reading the
Court rule, and the appeal for the
administrative tribunal or agency, the Record
includes, all documents, filings, testimony,
orders of the tribunal, agency or officer. So,
now we've included testimony.

MR. GORDON: 1It's as if it's written in
the context of a contested case. T think the
drafters of the rule are contemplating that's
the context.

THE COURT: I appreciate it. But I'm
bound by the rule.

So what the suggestion here is that even
though the MDEQ may not have -- so what the
suggestion here is that even though, uhm, the
MDEQ may not have had these, MDEC documents,
there are references within those documents of
conversations which arguably is testimony that,

you know, how could somebody say they didn't
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consider something when there's something in
their memo saying we just talked to this guy
about sending this, so that still may suggest
that they must have considered it.

MR. GORDON: No, the documents that they
identified with handwritten notes for some MDEC
official who works in another office building
up in Lansing. And they're saying these
documents, those documents that are in their
files should now be somehow part of MDEQ's
administrative Record. That is not, even if
you were to read this rule, just the words
where it says documents of the agency, the MDEC
handwritten notes are not documents of the
MDEQ. They are MDEC's. They have e-mails from
MDEC to Severstal. Those are not documents of
the DEQ. If you were to read just those words
alone, those documents are clearly not part of
this Record. And the purpose of this whole
rule is titled Record of appeal. It's in the
context of, what is the appeal. The appeal
here is this permit.

Let me get to another category of
documents. Severstal has a steel mill. DEQ

goes out and inspects that facility. From time
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to time it identifies various compliance issues
and it may issue notices of violation. Over
the years, DEQ has issued Severstal several
notices of violation. The notices of violation
that are, goes, many of them have nothing to do
with their review, DEQ's review of this permit.
They go back years and years and years. The
documents, the violation that the DEQ actually
considered for purposes of this permit
application are in this Record. And the idea
that it should include other notices of the
violation is which the permitting engineer and
permit didn't actually show documents, they
don't belong in this Record.

THE COURT: What are the violation of
2014, about a month before?

MR. GORDON: The documents, the permitting
staff that DEQ evaluated for purposes of this
permit application, as we point out in our
brief, notices of violations. They are. And
the other documents, permit staff reviewed all
the information in their files. It went
through staff records of other officials within
the DEQ. Those documents that they considered

in evaluating this permit application are in
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the Record.

What's not in the Record are a host of the
historic violations that weren't considered as
part of this permit application.

THE COURT: Well, I gquess we ought to find
out. It's been suggested the 2014 violation is
in the Record.

MR. BZDOK: The April 2014 violation is
not in the Record.

THE COURT: Well, it either is or isn't.

MR. GORDON: If it's not in the Record,
it's because DEQ didn't review it.

THE COURT: Shouldn't they have? That
would make my job easy right now. I'll reverse
this whole damn thing and send it back.

MR. GORDON: If there's something that DEQ
overlooked and should have looked at, that's an
issue we'll get to when we get to the permits.

THE COURT: Well, the law says you can't
issue a permit if they're in violation and you
never even looked to see whether they're in
violation. That seems like kind of capricious
to me.

MR. GORDON: And we look forward to the

opportunity to brief that on the merits. But

40
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here for the purposes of expanding the record
to include documents that DEQ didn't actually
consider, that's not what's supposed to happen.
If DEQ should have looked at documents and
looked at certain things, we will address that.
But to expand the record here to include
documents that they actually, in fact, didn't
evaluate is inappropriate.

Let me review one other document this
document number eight that's in the Record,
this table. Your Honor, there's a reason why
that document is not in the Record, because
it's not a DEQ document. This table with all
this discussion that Counsel goes on about the
Abanal decision and how important that is, DEQ
staff reviewed their motion, scoured their
records. That's not their document. That's an
MDEC document that they got from the FOIA
request. Their discussion that DEQ drafted
that document and improperly omitted it from
the Record, that's wrong.

And finally, these documents regarding the
extension agreement, extension agreement in the
final draft, the final version of the extension

agreement to expand this 120 day pericd to
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process this permit application and for
Severstal to submit all the information DEQ
needs, that document goes in the Record.

And the position that every single
iterated draft that somehow needs to go back
between myself, that would be files from their
Counsel to opposing Counsel that they need
every single draft between lawyers to get into
the Record one final document that was signed
and is a relevant key document, it's already in
there.

THE COURT: All right.

MR. GORDON: Unless there are other
questions, I think that is everything I have.

THE COURT: Okay, anything else?

MR. SCHAEFER: Just briefly, your Honor.

While I agree with Brother Counsel with
regard to this, I think some of the argument's
gotten beyond what this motion involved,
Counsel for plaintiff got into a lot of the
substantive issues that I didn't think were
part of the motion for today and in talking
about those.

The real issue is whether the MDEQ has

submitted the entire Record and the DEQ brief
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they have considered the confirmation that the
entire Record has been submitted to this Court.
The idea of expanding the Record, I think is
inappropriate for the arguments that Brother
Counsel made.

I think the Court should also be aware
that there were other matters pending by the
same brief law firm. One is in Federal Court
and there's another air pollution case, also.

So this is not going to be the be all and
end all of their efforts as it relates to this
facility. And as this Court is aware, I'm
pretty sure the Court is aware, the Severstal
facility, too, goes back to the 19 teens, and
it's been operating as a steel mill since about
1920, 1921. So it's got a long, long history.

There have been many, many modifications
and changes to it. Also indicated that I sense
the under current is that when the Michigan
Development Corporation somehow gets in and
makes comments with regard to the process of
the issuance of the permit, that there's
something wrong with that. As indicated, this
is one of the largest employers of Wayne

county. I think there's about 2000 employees
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there. Most of them is a unionized work force
that's been there since the thirties, your
Honor.

THE COURT: Well, I appreciate that, but
we have to consider the health and welfare of
the folks that live in the neighborhood.

MR. SCHAEFER: And that's why we have the
Michigan Environmental Quality starting in 2006
and 2007. And the Department of Environmental
Quality thoroughly vetted this for that long
period of time. The records submitted to this
Court is in excess of 2000 pages of documents.

To wrap up, your Honor, Judge, I would
also reiterate the case we cited in our brief
and that was referenced by Counsel for the
administrative agencies, the Michigan
Association of Home Builders versus The
Director of Department of Labor and Economic
Growth. They said, there is no provision in
the statute regarding whether the trial Court
can expand the Record for purposes of the
review at the trial court level or by remanding
the matter to the agency. That was a Michigan
Supreme Court decision, in June of 2008. That

was signed, it was, uhm, uhm, signed off by
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Justice Taylor, Cavanaugh, Kelly, Corrigan,
Young and Markman. And Justice Weaver also
agreed with it. So I think we have a process
in place. The process was followed, what
Counsel for the plaintiff wants to do is change
the entire process and sSay, we want to take
over the job of the Department of Environmental
Quality rather than let them go do their Jjob.
The process is what the pProcess is and the
Supreme Court has said, that is the process
that we followed. The administrative agency
submits the Record. That's the Record. We
have other avenues if they want to do it. They
have a lawsuit pending in Federal Court before
Judge Rosen and we have our lawsuit here in
Michigan. So they're going to have plenty of
opportunities to put whatever Record they want
to put to deal with operation of Severstal's
facility. But in this pProcess what we're here
for today, is simply should they be allowed to
amend and as to what the duly authorized
administrative agency has done and certified
that they've done is we've given the Court the
records as attached as Exhibit One.

And as certified by that representative of
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the Department of Environmental Quality. This
is the entire Record. This is what we relied
upon. They want to come in and second guess it
and make themselves some kind of super
administrative agency and I don't think that's
appropriate and I don't think that the Michigan
Home Builders case allows that process.

Thank you, your Honor.

THE COURT: There's information here in
the file that is not certified in the Record.
That suggests that things were considered that
are outside of what has been submitted as a
Record of this case. That was some of the
correspondence back and forth between the MDEC
and the MDEC. Well, we met. Thank vyou
forgiving us the extension. Thank you for not
denying our application, but what happened at
the meetings. I mean, I guess I have a little
bit of a problem trying to get, trying to
relate this to a bench trial and we talked a
little bit about it in chambers.

If I'm sitting as the trier of fact in a
bench trial, I can't have a litigant sitting
there or a lobbyist sitting in my chambers

talking to me or blowing in my ear telling me
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this is what we want to do. Maybe the other
side ought to have been in here.

MR. SCHAEFER: That's a good point. You
asked whether this is like a trial, where you
have your day in Court, and you put up or shut
up. Or is this a process. The idea behind
this process is, to have to seek to have the
steel mill operation in compliance with the
various air quality.

THE COURT: But the process ought to be
the entire process. What part did the MDEC
play in this? I mean, we've got correspondence
saying, yeah, we were talking to these folks.
Well what, was the input?

MR. SCHAEFER: And there's plenty of
information within it. What the plaintiff
wants to do is second guess what the
administrative agency did and what they're
statutorily required to do.

THE COURT: They can do that, if it's
arbitrary and capricious. If they can show
that.

MR. SCHAEFER: Well, your Honor, now
they're asking this Court to make a decision on

arbitrary and capricious based upon an
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assertion that the Record is arbitrary and
capricious. The issue is —-

THE COURT: Well, I would say it's not
complete. In order for me to make a decision
whether something is arbitrary and capricious
and how they influence and whether they
influence the MDEQ to make an about face from a
denial to an acceptance within a couple month
period of time when you're sitting there with
apparently an existing violation that one month
before the acceptance of the application or the
approval of the application without any support
for why we did it, 1I'm getting interested in
this case. It piqued my curiosity.

MR. SCHAEFER: I understand that, your
Honor. But we do have the transmittal of the
administrative records to the Circuit Court by
the MDEQ and we have a Home Builders
Association case that says, that says what it
says.

THE COURT: All right. Well, why am I not
bound by the Home Builders case?

MR. BZDOK: You're not bound by the Home
Builders case. Let me try that again.

MR. SCHAEFER: Thank you, your Honor.
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THE COURT: I thought you were done. Are
you done?

MR. SCHAEFER: I'm all done, your Honor.

THE COURT: I know you said you were done
before. And then I asked you a question.

MR. BZDOK: Home Builders was the Court of
Appeals saying the Trial Court did a review of
an agency determination and you had the Court
of Appeals decision that remanded it to the
trial Court to extend the Record, to expand the
Record. And the Supreme Court said the Court
of Appeals on remand to the trial Court can't
expand the Record that was before the agency.
Here we're trying to get a complete Record of
what went on in the agency. So the Home
Builders case is in opposite. Any other
questions?

THE COURT: I still have some concern
about the MDEC notes, especially the notes that
aren't in the file. That's still a little
troubling.

As far as the notice of violations, I
think that should be in the Record.

MR. BZDOK: Thank you.

THE COURT: Because if they weren't
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considered, for whatever reason, then we ought
to know what was there.

MR. BZDOK: 2And that can be.

You are being presented with a very rosy
picture of what went on. Well, the DEQ, and
that MDEC has some interest, so of course they
should be at the table.

THE COURT: Let me just interrupt you. I
guess one of the problems in addressing the
decision IS that I don't know anything else
about the case. You guys have probably been
working with this case a long time so you know
all the ins and outs. And so I'm trying to
figure out why this is somehow relevant and
really what, is there something that's been
submitted so far that I can read to kind of
enlighten me a little bit on this, on your
suggested need for this information to complete
a Record?

MR. BZDOK: Well, I would point you to our
brief in support of this objection as to the
Record and motion for completing the Record,
that section specifically. T would point out
that traditionally, what you have in a review

of an agency, other than the contested case is
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you have an agency. 2and the agency has
documents and files. And the agency may have
some dealings directly with the permit
applicant or may not and they may have some
issues regarding the fairness or impartiality
or they may not and you have a public comment
period where everybody else finds out about it
and everybody else can hustle and try to weigh
in the best that they can. This is an
extraordinary situation because you had this
other entity that was so deeply involved.
Should they have been involved? We do not
believe they should have been, but they were
involved. They were talking to one side,
communicating one side's position to the other
side. They were doing that in e-mails. They
were having those discussions. They were
memorializing what was discussed at those
meetings. They shouldn't have been there, but
they were, and so now —-

THE COURT: And those are the exhibits
that you attached.

MR. BZDOK: Those are the exhibits that we
attached.

THE COURT: I'm going to grant your
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motions on the violations.

MR. BZDOK: Thank you.

THE COURT: And the Exhibit Eight, that's
in the Record. And the, uhm, I guess I'm not
sure about these discussions on extending the
120 day period on the statute of limitation.

What is it you're asking there.

MR. BZDOK: The drafts of the extension
agreements and the e-mails.

THE COURT: Why do you need all this?
You've got the last one.

To understand what was Severstal's
position on the legal position and what was the
DEQ's position.

THE COURT: Well, I'm giving you Exhibit
Eight. I think that's enough. I don't think
we need all those drafts. And I'll take under
advisement your, uhm, request of these notes
and, uhm, and the MDEC notes, specifically what
exhibits are those that you're looking for.

MR. BDZOK: We have the list of the
documents with the exhibits.

Thank you.

THE COURT: And the Exhibit Eight, that's

in. And, uhm, I guess I'm not sure about these
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discussions on extending the 120 days period on
the effect of the statute of limitations. What
is it that you're requesting there?

MR. BZDOK: The drafts of the expansion
agreement and e-mails.

THE COURT: Why do you need all this?

MR. BZDOK: To understand what was
Severstal's position on the legal issues, what
was the DEQ's position on that.

THE COURT: Well, I'm giving you Exhibit
Eight. I think that's enough. I don't think
we need all those drafts.

MR. BZDOK: Okay.

THE COURT: And I'll take under advisement
your request of these notes and, uhm, and the
MDEC notes. Specifically what exhibits are
those you're looking for?

MR. BZDOK: The, uhm, the objections to —-
the cover document, the cover Pleadings which
are called objections has the list of the
documents with the exhibits. So we are
specifically on Exhibits Four through, Four to
31.

THE COURT: You didn't cut that down.

MR. BZDOK: What they've been calling MDEC
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meeting notes, are the notes of meetings.

THE COURT: Okay. I'll take a look at
them. I'll try to get something else.

MR. GORDON: Your Honor, could I ask for
clarification. On the notices of violations,
they identified a particular note of violation
of April of 2014.

Is that the vioclation?

THE COURT: Well, I was going to give him
all of them. I don't know how far back we're
going.

MR. GORDON: Well, they have an Exhibit
One that goes back to 2010.

THE COURT: That's what I was looking at.
So, you can, we'll expand the Record to include
those. I don't think you need to go back.

MR. BZDOK: I was incorrect in my listing
of exhibits. 1It's four through seven, which we
call the gaps in the Record, and they involved
the MDEC, and then it is, uhm, uhm, 12 through
31.

THE COURT: All right.

MR. BZDOK: The middle there is Exhibit
Eight, which you already allowed, and the

extension agreement. Which you've denied.
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THE COURT: All right. Very good.

MR. BZDOK: Thank you, your Honor.

MR. GORDCN: Your Honor, you'll be issuing
an order.

THE COURT: Yeah, I'll try to get
something out by the end of next week.

MR. BZDOK: Thank you very much.

MR. GORDON: Thank you, your Honor.

{(Recoxrd closed)
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